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Defendant, First State Management Group, Inc., hasfiled aMotionto Abstain or Alternatively, to
Stay, requesting the court to dismissthe subject adversary proceeding or inthe dternative, to stay the case
in favor of apending arbitration proceeding. Plaintiff, Porter-Hayden Company, has filed an opposition
to Defendant’ s motion and a Cross-Mation for Partid Summary Judgment, dleging that no genuine issue
of materid fact exists with regard to its complaint, which seeks, inter alia, an order that Defendant turn
over to the estate $11,622,235.95 under certain insurance contracts pursuant to 11 U.S.C. § 542(b). For
the reasons that follow, Defendant’s Motion to Abstain will be granted.

BACKGROUND

The following facts are dleged by Plaintiff or uncontroverted by Plantiff. Plaintiff, an asbestos
producer, and Defendant, an insurer, are parties to various insurance contracts in which Defendant is
obligated to provide insurance to Plantiff for risks associated with asbestos-related liabilities. The parties
are dso among the sgnatories of an Agreement Concerning Asbestos-Rdated Claims dated June 19,

1985, known asthe“Wellington Agreement.”* The Wéllington Agreement contains an dternative dispute

! The welli ngton Agreement was created in an effort to resolve disputes between asbestos producers and
their insurers regarding insurance coverage for bodily injury claimsrelated to asbestos litigation. “The Wellington
Agreement did not rewrite existing policies between producers and their insurers. Rather the Agreement aimed to
avoid coverage disputes by applying insurance arrangements ‘in a consistent manner.”” North River Ins. Co. v.
CIGNA Reinsurance Co., 52 F.3d 1194, 1201 (3d Cir. 1995).

The Wellington Agreement provided for the creation of the Asbestos Claims
Facility to analyze, defend, and settle pending and future asbestos-related bodily
injury claimsreferred to it by participating former asbestos producers. Under the
agreement, funding for the payment of settlements, judgments, and legal expenses
incurred in the defense of asbestos-related bodily injury claims against the party-
producers was provided by the party-insurers.

But not all insurers signed the agreement, causing gapsin coverageto arisewhere
non-signatory insurer paymentswerecalled for. Under the Wellington Agreement,
party-insurers agreed to make gap-filling payments to cover the non-signatory
insurers share of defense and indemnity costs. It was recognized that this would
cause the insurers to pay out their policy limitsmore quickly than they would if the
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resolution clause, which provides that Sgnatory producers and insurers “shdl resolve through dternative
dispute resolution. . . any diputed issues within the scope of the Agreement. .. ." Wellington Agreement
a 8 VIII, 16. Appendix C of the Wellington Agreement provides for an dternative dispute resolution
process ("ADR") of three basc and progressive stages. negotiation, an arbitration proceeding, and an
appellate process.

Prior to filing the petition, Plaintiff submitted to Defendant $11,622,235.95 in hillings pursuant to
ther insurance contracts. Defendant refused to pay the obligations, arguing that Plaintiff had prematurely
billed Defendant before billing other non-Wellington insurers and thus, had accelerated the payments in
violation of the Wdlington Agreement. The partiesinitiated an ADR proceeding to resolve their dispute.
Subsequently, the parties engaged in arbitration pursuant to the Wellington Agreement. Theregfter, on
March 15, 2002, Plantiff filed avoluntary petition for reief under Chapter 11 of the Bankruptcy Codeand
the arbitration proceeding was stayed.

On May 2, 2003, Plantiff filed acomplaint against Defendant for turnover under section 542(b),
breach of contract, and attorneys fees. In the complaint, Plaintiff aleges that, after the ADR proceeding

but prior to filing the petition, it “mooted” Defendant’s contention regarding the accerated hillings by

non-signatory insurers were participating. In response, Section XX of the
Wellington Agreement was designed to compensate signatory insurers for these
interim payments. Under Section XX, producers are required to use their best
efforts to obtain coverage from non-signatory insurers. To encourage producers
to pursue non-signatory insurers, interest on gap-filler payments beginsto accrue
two years after payment is made. The producer must thereafter pay interest
quarterly until the earlier of (@) a settlement with or final judicial determination
against the non-signatory insurer, or (b) the date on which the signatory insurer
would have exhausted its policy limits if the non-signatory insurer had been a
participating party to the Wellington Agreement.

Century Indem. Co. v. NGC Settlement Trust (In re National Gypsum Co.), 208 F.3d 498, 502 (5th Cir. 2000).



“dlocating insurance clams to the [njon-Welington [i]nsurers, and then dlocating subsequent clams to
[Defendant in the amount of $11,622,235.95]...." Plaintiff assertsthat
[Defendant] now objects to the $11,622,235.95 insurance

billings becauseit contendsthat [Plaintiff] bound itsdf to releaseitsclams
for “non-products’ coverage in order to recover on [Defendant’ s
unconditionad obligation to pay the $11,622,235.95. Whether
[Defendant’s| contention regarding an agreement to release “non-
products’ coverage is correct remains in disoute and is the subject of the
ADR Proceedings. Those proceedings, however . . . cannot result in
[Defendant] being excused from paying the $11,622,235.95 that is the
subject of this action.  Either [Defendant] immediately owes
$11,622,235.95 to [Faintiff] and it is not entitled to a release of non-
products claims, or [Defendant] immediately owes $11,622,235.95 to
[Paintiff] and it is entitled to a release of non-products clams.

Accordingly, Plaintiff contendsthat the $11,622,235.95 in billingsis property of the estate, which
Defendant should be required to turn over pursuant to Section 542(b). Plaintiff further dleges that
Defendant has breached the parties’ insurance contracts by refusing to pay Plaintiff theinsurance proceeds
“due and owing.”

On June 12, 2003, Defendant filed a Motion to Abstain,? arguing the complaint raises non-core
matters, and asserting that the court should abstain from hearing the adversary case pursuant to 28 U.S.C.
§ 1334(c) or, dternatively, stay the case in favor of the pending arbitration proceeding. In response,
Pantiff filed an opposition to Defendant’s motion and an accompanying Motion for Partid Summary

Judgment. Defendant then filed areply in opposition to Plaintiff’s motion.

2 Defendant has not yet filed an answer to the complaint.
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DISCUSSION

A. Corevs. Non-Core

Defendant contends that the claims raised in Faintiff’s complaint are non-core bankruptcy
proceedings® that could not have been commenced in this court, and therefore abstention is warranted
under section 1334(c). Inthisregard, Defendant assertsthat Plaintiff’ s contract damisan actioninvolving
disputed issues over insurance coverage that were created by and arose under the scope of the W lington
Agreement, not the Bankruptcy Code, and therefore is subject to the pending arbitration proceeding in
accordancewiththe Wd lington Agreement. Defendant aso assertsthat Plaintiff’ sturnover clamisactudly
a breach of contract clam, which arose under the Wellington Agreement and is subject to the pending
arbitration, because the $11,622,235.95 payment sought by Plaintiff is disputed and not matured.
Defendant concludes, therefore, that thiscourt should abstain from or stay the subject adversary proceeding
infavor of the pending arbitration in accordancewith the W lington Agreement, per the Federd Arbitration

Act,9U.SC. 81 et seq.

3The Bankruptcy Code divides claimsin bankruptcy proceedingsinto two principal categories, “core” and
“non-core.” See28U.S.C. §157. “Core” proceedings are matters “arising under” the Bankruptcy Code or “arising
in” bankruptcy cases. 28 U.S.C. 8 157(b). “Non-core” proceedings are only “related to” bankruptcy cases. 28 U.S.C.
§157(c).



Inthe complaint, Plaintiff maintainsthat the subject adversary proceeding isacore matter pursuant
t028U.S.C.8157(b)(2)(A), (E), and (O). Thosesubsectionsprovidethat core proceedingsinclude: “(A)
matters concerning the adminidration of the estate; . . . (E) ordersto turn over the property of the estate;
... [and] (O) other proceedings affecting the liquidation of the assets of the estate. . . .” 28 U.SC. 8
157(b)(2)(A), (E), and (O).

The determination of whether Plaintiff’ sbreach of contract claim and turnover clam qudify ascore
matters will be evaluated seriatim.

1. The Breach of Contract Clam

The digtinction between “core’” proceedings and “non-core’” proceedings is not settled law.
Notwithstanding, the United States Court of Appeds for the Fourth Circuit has held that accounts
receivable and contract clams againg third parties to a bankruptcy proceeding are treated as non-core
when arising pre-petition and grounded in state law. See Humbol dt Express Inc. v. The Wise Co., Inc.
(In re Apex Express Corp.), 190 F.3d 624, 631-32 (4th Cir. 1999)(citing, inter alia, Beard v.
Braunstein, 914 F.2d 434, 444-45 (3d Cir. 1990); Inre National Enterprises, Inc., 128 B.R. 956, 960
(ED. Va. 1991)); see also Cibro Petroleum Prods. Inc. v. City of Albany (In re Winimo Realty
Corp.), 270 B.R. 108, 120 (S.D.N.Y. 2001) (“[A] breach of contract action by adebtor against aparty
to a pre-petition contract, who has not filed a clam with the bankruptcy court, is non-core.”) (quoting
Orion Pictures Corp. v. Showtime Networks, Inc., 4 F.3d 1095, 1102 (2d Cir. 1993)). “Theprimary
reason for [that] holding is that such clams fdl squardy under the dictates of Northern Pipeline

[Construction Co. v. Marathon Pipe Line Co., 458 U.S. 50 (1982)].” Apex, 190 F.3d at 632. That



is, “Congress may not force non-consenting claimants whose clams are based on state-created private
rightsinto non-Article 11 courts” Id. (ating Northern Pipeline, 458 U.S. at 70-72, 77, 81-84).
In s0 holding, the Apex court explained:

the logic used by the courts which would treat “accounts receivable’ and
other basically contract clams as “core’” proves too much. The main
judtification supplied by these courts is that because the accounts
receivable are in some sense the property of the bankruptcy estate, and
because the outcome of the clam will affect the bankruptcy estate (by
dtering its 9ze), thentheclamsare“core” .... But, under thislogic any
clam involving a potentiad money judgment would be considered core,
eventhe precise contract claim at issuein Northern Pipeline. Thus, the
rationde used by these courts would swalow the rule established by
Northern Pipeline. Seelnre Orion Pictures[Corp.], 4 F.3d [1095],
1102 [(2d Cir. 1993)](to treat pre-petition contract clams as core
proceedings under 88 157(b)(2)(A) or (O) “creates an exception to
Northern Pipeline that would swalow therule”).

Apex, 190 F.3d at 632. The Apex court's reasoning was based in the distinction between public and
privaterights
The Court in Northern Pipeline observed that “the restructuring of
debtor-creditor relations, which is a the core of the federal bankruptcy
power” is a public right. Northern Pipeline, 458 U.S. at 71. . . .
Because the public rights nature of bankruptcy proceedings gives
Congress the power to assgn judicid functions to non-Article Il

bankruptcy courts, the core/non-core distinction should depend upon the
connection the clam has to this public right.

Apex, 190 F.3d at 632.

Here, Plaintiff’s contract clam is grounded in state law (not rights created by federal bankruptcy
law), and arises from various pre-petition contracts with Defendant, namely, its insurance contracts

covering ashestos-related ligbilities and the Wellington Agreement. Defendant has not filed a proof of



clam, and thusit has not consented to the jurisdiction of this court. It is conceivable that a resolution of
the contract dispute with Defendant may have an impact on the adminigration of the estate. However,
treating this contract dispute as a“ core proceeding” would create an exception to Marathon that would
“swdlow therule” as any contract action that the Plaintiff would pursue againgt a defendant would likely
be expected to inure to the benefit of the estate and thus “concern” its “adminidration.” See Apex, 190
F.3d a 632. Moreover, inasmuch as the parties have aready submitted their dispute concerning
Defendant’ s refusd to make liahility paymentsto Plantiff to the ADR proceeding, the clam, while rdated
to Plaintiff’s bankruptcy, is not one that could arise only in the context of abankruptcy nor onethat hasan
exclusive connection to a public right of debtor-creditor relations. These consderations militate againg a
finding that Plaintiff’s contract clamis “core’ to the bankruptcy, and the court so concludes.

2. The Turnover Action

At issue next iswhether Plaintiff’ s action for turnover falswithin the ambit of 11 U.S.C. § 542(b)
and thus qudifies as a core proceeding.

A turnover proceeding under Section 542(b) is an action to compel an entity to turn over to the
trustee adebt that is* property of the estate and that is matured, payable on demand, or payable on order.”
11 U.S.C. 8542(b). A turnover proceeding qualifiesascore only whenitspurposeisthe*collectionrather
thanthe creation, recognition, or liquidation of amatured debt.” Inre Gulf Apparel Corp., 140 B.R. 593,
596 (M.D. Ga. 1992); Inre National Enterprisesinc., 128 B.R. 956, 959 (E.D. Va. 1991); Acolyte
Electric Corp. v. City of New York, 69 B.R. 155, 172 (Bankr. E.D.N.Y. 1986).

“[FJor an action to be a turnover proceeding, it is not relevant that the defendant disputes the

exisence of the debt by . . . denying the complaint’s dlegations, as long as those dlegations ate the



exigence of amaturedebt.” National Enterprises, 128 B.R. at 959. Seealso Commercial Fin. Servs.,
Inc. v. Bartmann (In re Commercial Fin. Servs,, Inc.), 251 B.R. 414, 423-24 (Bankr. N.D. Okla
2000)(“[T]he debt need only be matured, payable on demand, or payable on order - [Section 542(b)]
contains no requirement that the debt be undisputed or liquidated.”); Kenston Management Co. v. Lisa
Realty Co. (In re Kenston Management Co.), 137 B.R. 100, 107-08 (Bankr. E.D.N.Y. 1992)(“[I]tis
not relevant that [dl] the defendant[s] dispute the existence of the debt by . . . denying the complaint’s
dlegations, as long as these dlegations date the exisence of a mature debt.”); Calhoun v. Copeland
Corp. (InreGordons Transps., Inc.), 51 B.R. 633, 636 (Bankr. W.D. Tenn. 1985)(rgecting argument
that debt is not a matured because of a bonafide dispute); Corzin v. Rawson (In re Rawson), 40 B.R.
167, 170 (Bankr. N.D. Ohio 1984)(“ Themerefact that the defendants deny thesedlegations|of amatured
debt] does not take the trustee’ s action outside the scope of section 542(b).”).

The characterization of alawsuit as a proceeding to compel turnover, therefore, is not dispositive
of whether the action congtitutes acore proceeding; rather, this court must look behind the characterization
to determine that in fact a turnover proceeding is warranted. Consequently, the determination of whether
aclam qudifies as aturnover proceeding turns on whether Plantiff’s complaint dleges the existence of a
mature debt. National Enterprises, 128 B.R. a 959. “Matured” refers to “debts that are presently
payable, as opposed to those that are contingent and become payable only upon the occurrence of a
certainact or event.” 5 Collier on Bankruptcy 542.03n.1 (L. King 15th ed. rev. 2003)(quoting Calhoun
v. Copeland Corp. (In re Gordons Transports, Inc.), 51 B.R. 633, 636 (Bankr. W.D. Tenn. 1985)).

Defendant contends that the underlying obligation sought by Plaintiff is disputed and not matured.

Inthisregard, Defendant maintainsthat the parties entered into a settlement agreement during the mediation



phase of the ADR proceeding. According to Defendant, its “obligation to pay the agreed upon amount .
. . Iscontingent upon [Pantiff] first . . . findizing the settlement agreement and providing [Defendant] afull
rdease” Defendant maintains that Plaintiff did not complete its performance and, as a result, Defendant
initiated arbitration under the Wellington Agreement to enforce the settlement. Defendant reasons,
therefore, that “any money alegedly owed . . . to [Plantiff] is contingent upon and not payable until these
conditions precedent are satified. . . .”

Defendant further asserts that even if the agreement is not upheld, the parties must arbitrate the
remaining issues raised in the ADR proceeding, which indude its “Wellington Agreement 8 XX .4 interest
dam arigng out of its acce erated payments on [Plaintiff’ § behdf for clamsthat should have been paid by
non-signatory insurers. . . .” Defendant argues that any amount it may owe Plantiff must be offset by its
interest dlam.

In response, Plaintiff contends that the net amount of the matured debt owed by Defendant is
$6,223,602.20. In support of that contention, Plaintiff attached an affidavit from Michad J. Tabot (“Mr.
Tdbott”), who isaDirector of Navigant Consulting - an “independent consulting firm . . . that helped to
facilitate the creation of the Asbestos Claims Facility, which was one aspect of the . . . Wdlington
Agreement . . . [and] has dlocated settlement and defense codts to [Plaintiff’s] multi-year, multi-layer
insurance program [since 1990].” Paintiff’s Affidavit, 11 2-4.

Mr. Tdbott assartsthat insurance bills under the Wdlington Agreement are dlocated on a*“ settled
insurer” bassaswell asan “dl coverage’ bass. Plantiff’s Affidavit, 7. According to Mr. Tdbott, the
“settled insurer” dlocation represents those allocations assigned to Sgnatory insurersfor their obligation to

provide coverage for asbestos-related ligbilities. I1d. at 1115, 7-8. Incontrast, the“dl coverage” dlocation

10



is the amount assgned to Sgnatory insurers who are required under Section XX, § 3 of the Wdlington
Agreement to advance payments when there is “ non-performance by non-Wellington insurers.” Id. at 1
6, 9. He avers that $11,622,235.95 was allocated to Defendant on both “settled insurer” and “all
coverage’ basesin accordance with Plaintiff’ s“ Appendix D Schedules of Insurance’ and itspast practice.
Id. & 716-17. He maintains that Defendant has not paid the obligation. Id. at 1 17.

Mr. Tabott also assartsthat any potential claim for interest* associated with previous paymentsby
Defendant on an “al coverage’ basis under Section XX, 11113-4 would not exceed $5,398.633.75. |d. at
11 15, 18. He basesthat calculation on, inter alia, the assumption that Defendant has a legitimate claim
for interest arigng out of Plantiff’s dleged accderation of payments. Id. at {1 14-15. Mr. Tabott
concludes, therefore, that Defendant would be entitled to amaximum possible setoff againgt the underlying
obligationof $5,398,633.75, thus leaving abaance of $6,223,602.20in“* settled insurer’ billings’ unpaid
to Plaintiff. 1d. at 1 18.

Fantiff maintains that this “net amount is not in dioute under the Wellington Agreement, [and] .
..isnot subject to [itg] arbitration provisons....” Plantiff reasonsthat “evenif [Defendant] winson every
issue and dispute in the arbitration, it will owe and be obligated to pay nothing less than $6,223,602.20.”

Asnotedsupra, thedetermination of Plaintiff’ sclaim asaturnover proceeding dependson whether
itscomplaint alegesamaturedebt. The complaint inthisadversary proceeding alegesthat thelitigantsare

parties to various insurance contracts and the Wellington Agreement. Pursuant to those agreements, bills

4 Asmentioned previously, when anon-Wellington insurer failsto perform for asbestos-related liabilities,
the signatory insurers perform “on a pro-rata basisin lieu of the non-signatory insurance.” Wellington Agreement at
8§ XX, 13. Signatory producers who benefit from those payments, such as Plaintiff, are required to repay the amounts
advanced by the signatory insurers, and to pay interest on the amounts advanced. Wellington Agreement at § XX, |
4.
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for ashestos related liabilities were submitted to Defendant in the amount of $11,622,235.95. The
complaint further aleges that Defendant was obligated to pay that sum but refused to do so. According
to the complaint, the theory supporting judicid intervention here arises from Defendant’ s refusd to pay
Aantiff. Thus the complaint is attempting to collect property for the estate under Section 542(b). The
guestion then becomes: |s the underlying debt sought by Plaintiff a mature debt?

Here, the debt at issue, i.e. the amount of insurance coverage owed under the Wellington
Agreement, issharply contested by Defendant. However, Defendant does not disputethat it owesthe debt
to Plantiff, but rather arguesthat payment is (1) contingent on Plaintiff giving “full rdleases” and (2) subject
to its interest clam under Section XX.4 of the Wellington Agreement. Plaintiff argues that the “issue
regarding the release does not affect the amount of the net matured debt.” That argument, however,
overlooks the contention that Defendant’s obligation is not payable until Plaintiff grants it a release.
Apparently, that dispute is currently subject to the pending arbitration proceeding. Thus, the debt is
presumably payable “only upon the occurrence of a certain act or event,” namely, the determination of
whether Plaintiff is required to give a release, which, as Plaintiff concedes, is subject to arbitration.
Accordingly, the action seeksto create amature debt, rather than enforce payment of an antecedent debt
that is now due.

Moreover, the underlying obligation is seemingly concomitant on the results of the pending
arbitration proceeding insofar as it may be offsat with Defendant’s Section XX .4 interest clam. In this
regard, Mr. Tabott’ s affidavit dleges that, depending on the vdidity of Defendant’s clam, the “matured
debt” may total between $11,622,235.95 and $6,223,602.20. Defendant, of course, contends that the

amount “certainly does not represent [its] view of what, if anything, is owed to [Plaintiff] pursuant to the
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terms of the Wellington Agreement.” This court recognizes that Section 542 alows for set-offs to be
aserted againgt Plaintiff’s cdlaim, and that any such set-off would be part of the subject of future litigation
inthiscase. Notwithstanding, this court aso recognizes thet the find and actual amount owed to Plantiff
remains unliquidated and contingent upon the disposition of the pending arbitration proceeding with respect
to Defendant’s interest claims. Accordingly, the debt seems far from a mature obligation payable on
demand.

Therefore, in this court’ s view the debt dleged isnot a mature debt within the meaning of Section
542(b), this action is not an equitable action for turnover under Section 542(b), and it is not a core
proceeding pursuant to that section.

B. Abdgention

Defendant contends the court should abstain from hearing this case pursuant to either 28 U.S.C.
1334(c)(1) or 1334(c)(2). Sections 1334(c)(1) and 1334(c)(2) provide for both permissive and
mandatory abstention to be exercised in certain Stuations.

Under Section 1334(c)(2), abstention is mandatory when: (1) the proceeding is based on a state
law cause of action; (2) the proceeding relates to a Title 11 case but is not a core proceeding; (3) the
proceeding could not have been commenced in federa court absent jurisdiction provided by 28 U.S.C.
8 1334; and (4) the proceeding is commenced, and can be timely adjudicated, in a state forum of
gppropriate jurisdiction. See 28 U.S.C. 81334(c)(2). As discussed above, the claims are grounded in
state law and do not condtitute core proceedings. Plaintiff’sclamsare only related to the bankruptcy case

insofar as thalr resolution may impact the adminidration of the estate by potentidly increasing the amount
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of funds available for distribution to creditors® Also, the pending arbitration proceeding may qudify asa
state court action for the purposes of mandatory abstention. See Ackerman, Herbst & Pliskow, M.D.,
P.A.v. Herbst (Inre Ackerman, Herbst & Pliskow, M.D., P.A.), 221 B.R. 568, 569 (Bankr. S.D. Fla
1998)(Court noted that it was judtified in finding that arbitration proceeding qudified as a pending Sate
court action but was unwilling to make that determination.). However, this case could have been
commenced in federa court absent jurisdiction under 28 U.S.C. § 1334 based on diversity jurisdiction as
Fantiff isincorporated in Maryland, Defendant isaDeaware corporation, and the amount in controversy
exceeds $75,000.00 (P.1, Complaint at 2, 6). See 28 U.S.C. § 1332(a)(1); Blantonv. IMN Fin. Corp.,
260 B.R. 257, 264-65 (M.D. N.C. 2001)(“ The availability of divergty jurisdiction at the commencement
of the caseisenough to prevent gpplication of the mandatory abstention provision found in 8 1334(c)(2).”).
Therefore, mandatory abstention does not apply.

The court notes that it may abstain from this case pursuant to Section 1334(c)(1), which provides
that abgtention is discretionary if the interests of justice or if consderations of comity warrant abstention.
See 28 U.S.C. 8 1334(c)(1).

Courts consder severd factors in deciding whether to abstain under
[Section] 1334(c)(1), including:

(1) efficiency in the adminigtration of the debtor’s etate;

(2) the extent to which state issues predominate over bankruptcy issues,
(3) whether the issuesinvolve difficult or unsettled questions of sate law
that would be better addressed by a state court;

5The accepted test for whether an actionis “related to” bankruptcy iswhether “the outcome could alter
the
debtor's rights, liabilities, options or freedom of action . . . and which in any way impacts upon the handling and
administration of thebankrupt estate.” See A.H. Robins Co. v. Piccinin, 788 F.2d 994, 1002 n.11 (4th Cir. 1986) (quoting
Pacor, Inc. v. Higgins 743 F.2d 984, 994 (3d Cir. 1984)).
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(4) the presence of areated proceeding commenced in state court;

(5) the existence of ajurisdictional basis other than [Section]1334;

(6) the degree of relatedness or remoteness of the proceeding to themain

bankruptcy case;

(7) the substance rather than form of an asserted “core’ proceeding;

(8) the feadhility of severing dtae law clams from core bankruptcy

matters to alow judgments to be entered in Sate court;

(9) the burden of the federa court’s docket;

(20) the likeihood that the commencement of the proceeding in federd

court involves forum shopping by one of the parties;

(12) the exigtence of aright to ajury trid; and

(12) whether non-debtor parties are involved in the proceeding.
MacLeod v. Dalkon Shield Claimants Trust, 967 F. Supp. 856, 858 (D. Md. 1997) (quoting In re
Eastport Assocs., 935 F.2d 1071, 1075-76 (Sth Cir. 1991)).

The mogt rdevant factors in the present case are (1) efficiency intheadministration of thedebtor’s
estate, (2) the extent to which state issues predominate over bankruptcy issues, and (3) the presence of
ardated proceeding that has aready been commenced, i.e. the pending arbitration proceeding, which was
brought about pursuant to the mandatory ADR provision in the Wellington Agreement.® Inthisregard, the
ADR provison is subject to the Federd Arbitration Act, 9 U.S.C. 8 1 et seq.

Under the Federd Arbitration Act (theFAA”), arbitration agreements* shal bevalid, irrevocable,
and enforceable, save upon such grounds as exist at law or in equity for the revocation of any contract.”

9 U.SC. §2. Therefore, if an issueis arbitrable under an agreement, “the FAA leaves a court without

discretion; the Act dictatesthat the court * shal on application of one of the parties stay thetrid of theaction

®The scope of the Wellington Agreement’ s arbitration clause is determined in accordance with the Federal
Arbitration Act (“FAA”). Porter-Hayden Co. v. Century Indem. Co., 136 F.3d 380, 382 (4th Cir. 1998). The FAA
“establishes that, as amatter of federal law, any doubts concerning the scope of arbitrable issues should be resolved
in favor of arbitration, whether the problem at hand is the construction of the contract language itself or an allegation
of waiver, delay, or alike defense to arbitrability.” 1d.
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until such arbitration has been had in accordance with the terms of the agreement. .. " ” Hays & Co. v.
Merrill Lynch Fenner & Smith, Inc., 885 F.2d 1149, 1156 (3d Cir. 1989)(quoting 9 U.S.C. 83). The
FAA has established a“federd policy favoring arbitration,” which requires that federd courts*rigoroudy
enforce agreements to arbitrate” 1d. (quoting Moses H. Cone Memorial Hospital v. Mercury
ConstructionCorp., 460 U.S. 1, 24 (1983)). The presumptioninfavor of arbitration may be“overridden
by a contrary congressond command.” Hays, 885 F.2d at 1156 (quoting Moses, 460 U.S. at 24).

Given the gstrong federd policy favoring arbitration, a bankruptcy court should enforce an
agreement to arbitrate non-core clams unless the objecting party shows that “the text, legidative higory,
or purpose of the Bankruptcy Code conflicts with the enforcement of an arbitration clause” Hays, 885
F.2d at 1156-57. Non-core proceedings “are unlikely to present a conflict sufficient to override by
implication the presumption in favor of arbitration.” United SatesLines, Inc. v. American SS Owners
Mut. Prot. & Indem. Ass'n, Inc. (Inre United States Lines, Inc.), 197 F.3d 631, 640 (2d Cir. 1999).
“[A] determination that a proceeding is core will not automatically give the court discretion to stay
arbitration.” 1d. Rather, the court is still required to “ determine whether any underlying purpose of the
Bankruptcy Code would be adversely affected by enforcing the arbitration clause” and the “arbitration
clause should be enforced ‘ unless [doing so] would serioudy jeopardize the objectives of the Code.’” In
re United StatesLines, 197 F.3d at 640 (quoting Hays, 885 F.2d at 1161). See, e.g., Sartec Global
CommunicationsCorp. v. Videsh Sanchar NigamLtd. (InreSartec Global CommunicationsCorp.),
292 B.R. 246, 251-253 (Bankr. D. Md. 2003).

As determined above, Plaintiff’s claims congtitute non-core matters, which arose out of the

Widlington Agreement and its trestment of the pre-petition insurance contracts with Defendant, not from
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rights conferred or obligations imposed by the Bankruptcy Code. Thus, state issues predominate over
bankruptcy issues. If this court wereto try the present action, it would be limited inits ruling to issuing a
report and recommendation in accordance with 28 U.S.C. 8 157(c)(1) and Fed. R. Bankr. P. 9033 to the
Didtrict Court, which would then be required to undertake a de novo review. Asthe resolution of these
issuesiscurrently pending in an arbitration proceeding, that proceeding representsthe most economical and
expeditious resolution to thedispute. The court finds, therefore, that subject clamsdo not present aconflict
withthe objectives of the Bankruptcy Code sufficient to outweigh the FAA's mandate of arbitration. See,
e.g., Hays, 885 F.2d at 1157-58. Accordingly, the Court will abstain fromtheinstant matter pursuant to
Section 1334(c)(1) and Section 3 of the FAA.

Because the court is abgtaining, it will not congder Plantiff’s Cross-Motion for Partiadl Summary
Judgment.

Therefore, upon congderation of Defendant’s Maotion to Abstain, or Alternatively, to Stay, the
accompanying memorandum, Plantiff’s memorandum in opposition, Raintiff’s Cross-Mation for Partid
Summary Judgment, Defendant’ s memorandum in oppodition, and for the reasons stated above, it isby the
United States Bankruptcy Court for the Digtrict of Maryland,

ORDERED, that Defendant’ sMotionto Abstain, or Alternatively, to Stay ishereby GRANTED,;
and it isfurther

ORDERED, that the court ABSTAINS from this adversary proceeding; and it is further

ORDERED, that the subject adversary proceedingisSTAY ED pending resolution of theparties

arbitration proceeding.
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End of Order

William J. Bowman, Esquire

Hogan & Hartson, LLP

555 Thirteenth Street, NW

Washington, DC 20004

Counsd for Defendant - First State Management Group, Inc.

Paul M. Nussbaum, Esquire

Gardner Duvdl, Esquire

Whiteford, Taylor & Preston, LLP

Seven Saint Paul Street, Suite 1400

Bdtimore, Maryland 21202

Counsd for Plaintiff - Porter-Hayden Company

Office of the U.S. Trustee
300 West Pratt Street

Suite 350

Bdtimore, Maryland 21201

Deborah H. Devan, Esquire

Neuberger, Quinn, Giden, Rubin & Gibber
One South Street

27th Floor

Badtimore, Maryland 21202-3282

Doug Campbell, Esquire

Philip E. Milch, Esguire
Campbell & Levine LLC

1700 Grant Building

Pittsburgh, Pennsylvania 15219
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