INTHE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF MARYLAND
at GREENBELT

InRe *
THE PASTA CAFE CORPORATION * CaseNo. 00-20393
WEST END GRILL * Chapter 7
*
Debtor(s) *

MEMORANDUM OPINION
This case came before the court upon Montgomery County, Maryland's (the "Movant") Maotion
for Allowanceand Payment of Personal Property Taxesas an Adminigraive Expense(the "Mation™). The
court hasconsidered the Motion, has heard oral argument, and has decided for the reasons stated herein,
to deny the Motion.
On September 27, 2000, the Pasta Café Corporation, doing business asthe West End Grill, filed
a petition under Chapter 11 of the Bankruptcy Code. The case was subsequently converted to a case
under Chapter 7 on June 18, 2001. The debtor filed its schedules on November 6, 2000. The debtor
listed the Montgomery County Divison of Revenue as a creditor onboth Schedule D, Creditors Holding
Secured Claims, and Schedule E, Creditors Holding Unsecured Priority Claims. On Schedule D, Movant
was scheduled as holding a daim for personal property taxes of approximately $1,000. Schedule D aso
listed $1,000 of the claim as unsecured. Schedule E stated that the Movant'sdaimwasincurred in 2000,
and that the total amount of the claim of $1,000 is entitled to priority.
OnJanuary 14, 2002, the Movant filed the Motion. The Motion asserted that the estate incurred

personal property tax lidbility for the year 2000 of $843.14, plus additiona interest and pendties, sncethe



commencement of the case. The Motion states that these taxes are persona property taxes the County
imposed onthe state's assessment of the value of persona property, pursuant to Section 6-202 of the Tax
Property Artide of the Annotated Code of Maryland. The State's assessment of the value of personal
property is certified to the County pursuant to Sections 8-420 and 8-417 of the Tax Property Article.
Movant asserts that the State's assessment of the debtor's persond property was certified to the County
on the dates shown in the Certificate. The County imposed the personal property taxes by the mailing of
itstax bills on the dates shown in the Certificates, and no part of the taxes have been pad.

The Motion acknowledges, “[tlhis case commenced on September 27, 2000.” The Motion
asserts, “[l]iability for the persona property tax wasincurred, after the commencement of this case, on the
tax due date of July 1 of the tax year [2000]."* The Motion seeks treatment of the tax claim as an
adminigtrative expense, pursuant to 11 U.S.C. §8 503(b)(1)(B) and (C)?. Alternatively, the Motion Sates
that to the extent that thisdamis not dlowable as an adminidrative expense, it should be entitled to priority
asatax clam under Section 507(a)(8).

Section 503 governs the alowance of adminidrative expenses. Section 503(b)(1)(B)(i) provides:

(b) After notice and a hearing, there shdl be alowed adminidrative expenses, other than

claims alowed under section 502(f)2 of thistitle, induding —

(1)(B) any tax —
(i) incurred by the estate, except atax of akind

! This statement is self-evidently incorrect. Even if the tax was “incurred” on July 1 of 2000,
that date is not after the commencement of the case on September 27, 2000.

2 Heredfter, al code sections refer to the United States Bankruptcy Code found at Title 11 of
the United States Code unless otherwise noted.

3 Section 502(f) pertains only to involuntary cases and isingpposite to this matter.



gpecified in section 507(8)(8) of thistitle
11 U.S.C. § 503(b)(1)(B)(i) (emphasis added).

Asthe“edtae’ is created upon the filing of the petition ingtituting the bankruptcy case, only taxes
incurred by atrustee or debtor in possession post-petition, may be alowed administrative expenses. In
re Wang Zi Cashmere Products, Inc., 202 B.R. 228, 230 (Bankr. Md. 1996). Even assuming the tax
was incurred on July 1, 2000, as urged by Movant, the tax was not incurred post-petition and therefore
cannot be alowed as an adminigtrative expense.

The court should not be read to accept the July 1 date as the date the tax was incurred. The
Movant cited Terminals Unlimited, Inc., 63 B.R. 419 (Bankr. Md. 1986) in support of this assertion.
Although the Terminals Unlimited case is not the most recent authority on this subject in this Digtrict, it
does provide guidance regarding the due date of atax dam. Terminds Unlimited, Inc., filed its chepter
11 petition on September 5, 1985. |Id. at 420. The tax in question was upon persond property for the
year beginning July 1, 1985, and ending June 30, 1986. Id. The tax bill was mailed to the debtor on
November 27, 1985. Id. The last date that the tax could be paid without pendty was December 27,
1985. Id. The date of findlity, or the date the tax assessment became find, was January 1, 1985. Id.
Montgomery County, Maryland was dso the Movant in the Terminals Unlimited case. It asserted that
the daimarose on November 27, 1985, when the bills were mailed, post-petition. 1d. Thedebtor, onthe
other hand, argued that the claim arose when the tax became fixed asto lidbilityonJuly 1, 1985. Id. The

court held that “Maryland law is unmistakable. The liability for the tax and afirgt lien for payment attach



when the taxes are due.” 1d. at 421.* The court further stated:

The court finds under Maryland law that the due date for payment of taxesis duly 1 with

regard to annud tax hills and that the subject persona property taxes of Terminas

Unlimited were due on July 1, 1985, prior to thefiling of this Chapter 11 petition.
Id. Accordingly, asthe court in Terminals Unlimited held, tax claims are due and payable on July 1 of
the taxable year. AsJduly 1, 1985 wasprior to thefiling of the petition in the Terminals Unlimited case,
the taxes condtituted a pre-petition claim.®

This court notes that the more recent case of In re Wang Zi Cashmere Products, Inc., 202 B.R.
at 228, providesfurther guidance regarding the gpplicability of Section 503 to Maryland persona property
taxdams. IntheWang Zi Cashmere Products, Inc. case, the taxes were assessed onJanuary 1, 1995.
Id. at 230. Aninvoluntary petition wasfiled commencing the bankruptcy case on February 10, 1995, and
anorder for relief inthe bankruptcy case was entered onFebruary 21, 1995. Id. at 229. Thetaxeswere
not due until July 1, 1995, and could be paid without pendty until September 30, 1995. Id. at 231. The
court also found that this tax claim was a pre-petition clam.

In its decision, the court relied upon the fact that damisdefined in Section 101(5) to include any
right to payment, whether it is contingent or unliquidated. 1d. at 230. From January 1, 1995, the date of

findity onward, the tax damwas a* contingent and unliquidated damagains the debtor.” Id. Thetax was

contingent as the 1995 due date had not passed. Id. It wasunliquidated because the claimant had not set

“ Section 10-102(a) of the Tax-Property Article of the Annotated Code of Maryland, provides
that except as otherwise provided, property tax is due on July 1 in each taxable year. Mb CoDE ANN.,
Tax-Propr. 8 10-102 (2001 Replacement VVolume).

%It was not necessary for the court in Terminals Unlimited to determineif the tax was incurred
prior to the tax date.



the tax rates and the assessment vauation had not beenmadeyet. 1d. Applying the definition of dam, the
court held that the County held the subject persond property tax daim prior to the commencement of the
case.

Reading the Terminals Unlimited and the In re Wang Zi Cashmere cases together, a creditor
holdsaliquidated dam onthe due date for the taxes, July 1, but the creditor also holdsan unliquidated and
contingent claim from the date of assessment, January 1, and therefore, persond property tax isincurred
on January 1.

The Motion requests in the aternative that if the tax claim is unalowable as an adminigrative

expense, it should begranted prioritytrestment pursuant to Section’507(a)(8).6 However, the Movant also

®Section 507(a)(8) provides as to priority:
Eighth, dlowed unsecured clams of governmentd units, only to the extent that such
cdamsarefor -
(A) atax on or measured by income or gross receipts -
(i) for ataxable year ending on or before the date of the filing of the
petition for which areturn, if required, islast due, including extensons,
after three years before the date of the filing of the petition;
(i1) assessed within 240 days, plus any time plus 30 days during which
an offer in compromise with respect to such tax that was made within
240 days after such assessment was pending, before the date of the
filing of the petition; or
(iii) other than atax of akind specified in section 523(a)(1)(B) or
523(a)(2)(C) of thistitle, not assessed before, but assessable, under
applicable law or by agreement, after, the commencement of the case;
(B) aproperty tax assessed before the commencement of the case and last
payable without pendty after one year before the date of the filing of the
petition;
(C) atax required to be collected or withheld and for which the debtor isliable
in whatever cagpacity;
(D) an employment tax on awage, sdary, or commission of akind specified in
paragraph (3) of this subsection earned from the debtor before the date of the
filing of the petition, whether or not actualy paid before such date, for which a

5



assertsthat pursuant to Section 14-804 of the Tax-Property Article of the Annotated Code of Maryland,
the tax daimis secured by a statutory lienuponthe personal property assessed for thetax. Section 14-804
of the Tax-Property Article governs the placement of a lien on the property on which atax is assessed.
Section 14-804(b) provides:

Personal Property. - All unpaid tax on persona property is a lien on the persona
property and on the real property of the owner of the personal property in the same
manner in which taxes on red property are now liensonthe real property with respect to
whichthey areimposed in dl subdivisons of the State; provided that the lienwill attachto
the real property only after the notice has beenrecorded and indexed among the judgment
records in the office of the clerk of the circuit court in the county where the land lies, or is
recorded and indexed on the tax ralls of the subdivison. Any subdivison, in lieu of

returnislast due, under gpplicable law or under any extension, after three years

before the date of thefiling of the petition;

(E) an excisetax on -
(i) atransaction occurring before the date of the filing of the petition for
which areturn, if required, islast due, under gpplicable law or under
any extenson, after three years before the date of thefiling of the
petition; or
(i) if areturn is not required, atransaction occurring during the three
yearsimmediatdly preceding the date of the filing of the petition;

(F) acustoms duty arising out of the importation of merchandise -
(i) entered for consumption within one year before the date of thefiling
of the petition;
(i) covered by an entry liquidated or reliquidated within one year
before the date of the filing of the petition; or
(i) entered for consumption within four years before the date of the
filing of the petition but unliquidated on such date, if the Secretary of the
Treasury certifies that failure to liquidate such entry was due to an
investigation pending on such date into assessment of antidumping or
countervailing duties or fraud, or if information needed for the proper
gppraisement or classfication of such merchandise was not available to
the appropriate customs officer before such date; or

(G) apendty related to a clam of akind specified in this paragraph and in

compensation for actua pecuniary loss.

11 U.S.C. 8§ 507(8)(8).



recording inthe appropriate court, may usealienreporting system, and any subdivisonso
doing shdl provide, onrequest, alienreport or memorandum withrespect toany particular
person.

MbD. CopE ANN., TAX-Prop. 8§ 14-804(b) (2001 Replacement VVolume).

Accordingly, it would appear that pursuant to the Tax-Property Article, thetax clam isasecured
clam. Section 507(a)(8) only provides priority trestment to ” unsecured clams’ of governmentd units. I
the tax dam isin fact a secured claim pursuant to Section 14-804 of the Tax-Property Article, then it
would not be entitled to an unsecured priority under Section 507(a)(8).”  As the tax was computed upon
the vdue of persond property and formed a Satutory priming first lien uponsuch property, it appearsthat
it was a secured claim on the petition date. No evidence was offered to demonstrate that the daim was
other than secured. Therefore, the dternative treatment under Section 507(a)(8) must also be denied.

An order will be entered in accordance with the foregoing.

Date Signed: DUNCAN W. KEIR
United States Bankruptcy Judge
for the Didrict of Maryland
CC: Debtor(s)
Debtor(s) Attorney
Interested Party
Trustee

" This court dso notes, that if the tax claim wasin fact a secured claim as of the petition date,
then this case would aso come under the rationale of 1n re Sylvia Development Corporation, 178
B.R. 96 (Bankr. Md. 1995). In that case, this court held that a secured tax lien can not also receive
adminidrative expense priority asit would result in awindfal to the creditor. As such, thiswould
further support the court’s denia of administrative expense priority to the Movant.

7



U.S. Trustee



