UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF MARYLAND
at G eenbel t

I N RE:
Leonard A. Nadybol
CASE NO. 99-10726-dk
CHAPTER 13
Debt or (s).

MEMORANDUM CF DECI SI ON

Before the court are cross notions for summary judgnent on
debtor’s objection to the proof of claimfiled by United States.
The proof of claimasserts a debt owed for nonpaynent of federal
income taxes for tax years 1984 through 1990, at which tine
debtor was working for the Arny Recreation Machi ne Fund while
l[iving in Germany. Debtor asserts in his objection that no taxes
are due pursuant to 26 U S.C. 8 911(a), which allows qualified
i ndividuals to exclude “foreign earned i ncone” from gross incone.
The court has considered the pleadings and the evidence and has
determ ned that a hearing would not aid in the deci sional
process. The court shall grant summary judgnent in favor of the
United States, and deny the notion filed by the debtor.

Fact s?
Debtor is a United States citizen. Wile he maintained his

United States citizenship over the period at issue, he al so owned

1The facts, unless stated otherwise in the text of this opinion, are taken
fromthe “Stipulation of Facts,” and the attached exhibits, found at paper 42 of
debtor’s case file.



a hone in Germany, had a Gernman spouse, obtained a work permt in
Cermany, and achi eved Gernman residency status.

During the tax years in question, 1983-1990, debtor was
enpl oyed by the Arny Recreation Machine Fund, (“ARVP").
According to the stipulated facts, ARVP was fornmed in 1983 to
pl ace slot or “gam ng” machines on certain mlitary bases. The
U S. Departnent of the Arny created ARMP as a non-appropri ated
fund instrunentality (“NAFI”")2 Army oversight of ARMP was
provi ded through the Arny Comunity Fam |y and Support Center
(“ACFSC’). The m ssion statenent of ARWMP is: “to provide a
hi ghly controll ed gam ng operation designed to provide recreation
for soldiers and famly nmenbers who are stationed overseas while
generating revenue for the norale, welfare, and recreation
[“MAR'] progranms and projects.” Stipulated Facts, Exhibit 1,
Menor andum from ACFSC to CGeneral Manager, Arny Recreation Machine
Program Debtor’s job was that of a buyer in the purchasing
of fice.

Debt or was paid biweekly in U S. currency over his period of
enpl oynent with ARMP. Al though his paychecks were generated by
the U.S. Arny non-appropriated fund payroll office, ARW

rei mbursed the Arny for debtor’s salary. As part of his job,

2A NAFI is an entity created to adm nister non-appropriated funds. Non-
appropriated funds, in turn, are funds that have not been appropriated by
Congress, but are generated i nstead by “participation of [mlitary] personnel and
othersin[mlitary] religious, norale, welfare, and recreation prograns such as
base exchanges, theaters, book departments, and restaurants.” Kalinski V.
Commi ssioner of Internal Revenue, 528 F.2d 969, 971 n.7 (1t Gr. 1976).
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debtor was issued a U. S. Arny, Europe, civilian enployee
identification card that entitled himto use base post and health
facilities as well as other services.
St andard
Summary judgnent is appropriate where there is no genui ne
di spute as to any material fact and the noving party is entitled

to judgnent as a matter of law. Celotex Corp. v. Catrett, 477

U S 317, 322-23 (1986). | nferences drawn fromthe facts nust

be viewed in the light nost favorable to the non-noving party.

Adickes v. S.H Kress & Co., 398 U S. 144, 157 (1970). If
summary judgnent is to be denied, there nmust be evidence on which
the jury could reasonably find for the non-noving party.

Anderson v. Liberty Lobby, 477 U S. 242, 252 (1986). I f the

non-novi ng party “fails to nake a showi ng sufficient to establish
the exi stence of an elenent essential to that party’ s case, and
on which that party will bear the burden of proof at trial,”
summary judgnent may be granted. Celotex, 477 U S. at 322.
Di scussi on

Under IRC 8§ 911(a), “citizens or residents of the United
States living abroad” nmay el ect, under certain circunstances, to
exclude “foreign earned i ncome” fromthe cal cul ati on of gross
income. Section 911(b)(1)(A) defines “foreign earned inconme” as
“the anount received by [the taxpayer] from sources within a

foreign country or countries which constitute earned incone



attributable to services perforned by [the taxpayer] during a
period [described in further subsections].”

Here, the parties agree that the only potential bar to
debtor’s use of the foreign incone exclusion is IRC §
911(b) (1) (B)(ii). Under section 911(b)(1)(B)(ii), an individual
may not include in the calculation of foreign earned inconme, any
income “paid by the United States or an agency thereof to an
enpl oyee of the United States or agency thereof.” The parties
have stipul ated that defendant was an enpl oyee of ARMP during the
relevant tinme period. The parties disagree, however, as to
whet her ARMP is an “agency” of the United States, for purposes of
IRC 8 911(a). |If the court determnes that ARVP is a section
911(a) agency, debtor’s objection to the claimfiled by the United
States nmust fail.

The i ncone tax regul ations expand on IRC § 911(b) (1) (B)(ii)
by exenpting fromthe definition of foreign earned incone the
i ncome earned working for “any U S. governnent agency or

instrumentality.” Treas. Reg 8§ 1.911-1(a)(enphasis supplied).
Debtor has stipulated that ARMP is a “non-appropriated fund
instrunmentality” of the United States Arny. However, at | east
one court has found that equating “agency” with “instrumentality”
iS:

not particularly helpful, for the Conm ssioner has

ruled that the Anerican Red Cross — held to be an

instrunmentality of the Governnent for many purposes,
see e.qg., Grandall v. United States, 329 F.2d 960, 964
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(G. d. 1963) — is not an agency of the United

St ates

wi thin the neaning of sec. 911(a). Rev. Rul. 60-36,

1960-2 C. B. 279.

Donal dson v. Conm ssioner, 51 T.C. 830, 837 n.5 (1969).

Accordingly, that ARW is a NAFI is not dispositive of its status

as an agency under IRC § 911(a).

Courts that have addressed the issue “agency” in the section

911(a) context have focused on the degree of control

t he

government exercises over the entity. See, e.qg., Payne v. United

States, 980 F.2d 148, 150 (2™ Cir. 1992); Kalinski v.

Comm ssioner of Internal Rev., 528 F.2d 969, 973(1st Cr. 1976);

Morse v. United States, 443 F.2d 1185, 1188 (Ct. d.

1971). To

that end, courts consider, (and the parties to this action have

briefed), the follow ng factors:

1. power of the United States to initiate and
termnate the entity;

2. ef fectuati on of government purposes by the

3. exclusion of private profit; and

4 [imtation of enploynent or nenbership to
gover nnent - connect ed persons.

Payne at 150; see also, Mrrse at 1188.°3

entity;

In its notion for sunmary judgnent, debtor concedes that

5 The Mbrse court set forth the test with some additiona
to the types of entities it believed were not “agencies”:

el aboration as

The el enents of control, with power to initiate and term nate, with

ef fectuation of CGovernment purposes paranmount over

organi zers and nenbers, the exclusion of private profit,
[imtation of menbership to Governnent-connected persons,
identify an 'agency.' This excludes such institutions as

t hose of

and the
serve to
nat i onal

banks havi ng overseas branches, which, although chartered by the
Covernnment and regul ated thereby, exist to earn a profit by serving
t he needs of the public generally. Mdrse, 443 F.2d at 1188 (interna

citations onmitted).



ARVP was established by the United States Arny, and that the Arny
could termnate it. Accordingly, there is no dispute as to the
first factor set forth above.

As to the second factor, debtor cites dictumfromthe Mrse
court for the proposition that only if the governnental purpose
ef fectuated by ARW is “essential” or “critical,” can there be a
finding that it is a section 911(a) agency.* Debtor m sconstrues
Morse. As framed by that court, the second “elenent of control”
that identifies an “agency” is the “effectuation of Governnent
pur poses paranmount over those of the organizers and nenbers.”
Morse at 1188. Neverthel ess, as shown bel ow, even accepting
debtor’s characterization, application of the second factor to
the stipulated facts denonstrates governnental control of ARM.

Debt or quotes subsections of Arny Regulation (“AR’) 215-1
whi ch indicate that the Arny maintains various Mrale, Wlfare
and Recreation ("MAR') prograns for the benefit of nmenbers of the
armed services. Debtor maintains that such prograns were
categorized into 4 declining levels of inportance as Category A,
"M ssion Sustaining Activities"; Category B, "Basic Community
Support"; Category C, "Enhanced Community Support"; and Category

D, "Business activities" AR 215-1, 88 2-9 through 2-12. Debtor

4 Fol | owi ng the | anguage quoted in the previous footnote, the Mrse court
stated that to succeed in their case, that plaintiff/taxpayers “would have to
show that the [entity taxpayers worked for] was 'not established to provide
essential norale and recreational facilities and services for personnel of an
installation."” Mirse, 443 F.2d at 1188 (internal citations omtted).
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guot es the subsections above as indicating that ARW falls into
Category D, which, due to its incone generating capabilities is
"considered | ess essential fromthe perspective of the mlitary
m ssion, but still highly desirable.”

Debt or has not provided the court wwth a copy of the
| anguage upon which he relies, and such | anguage does not appear
to be part of the current version of AR 215-1.° Under the
present structure of the regulation, the Arny considers every
NAFI to be “integral and essential to the conduct of the mlitary
mssion.” AR 215-1, 8 3.1(b)(9)(1998). This tenant was echoed by
Bri gadi er CGeneral Craig B. Wel den, Commander of the Arny
Community and Fam |y Support Center in recent congressional
testinony:

Readi ness, retention, and quality of life (QOL) are

i nseparable. The MAR and Fam |y prograns positively

i npact soldier and famly QOL and yield soldiers nore

ready and able to performthe mlitary m ssions whet her

stationed at honme or depl oyed.

Statenent Before the Morale, Wl fare and Recreation Panel of the

House Panel Comm on Arned Servs., 106'" Cong., 1%' Sess. (1999),

1999 W. 8086395.
The court finds that either version of AR 215-1 supports a

finding that ARWP serves “QGovernnental purposes paranount over

5
As this discussed in the body of this opinion, even as quoted by debtor, AR
215-1 does not (or did not at the tinme debtor was working for ARMP) support
the proposition that the ARVWP is not ‘essential.’ The current version of AR
215-1 can be found at:

http: //books. usapa.\bel voir.army. m:80/cgi-bi n/ bookngr/ books/r215 1.
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those of [its] organi zers and nenbers.” Morse, 443 F.2d at 1188.
That ARMP may be “l ess essential” when conpared to other MAR
categories is of no nonent as to the ultimate issue, whether
sufficient governnent control exists such that ARMP is an IRC §
911(a) “agency”.

Debt or al so concedes the third factor: that ARMP is operated
to the exclusion of private profit. Indeed, as reveal ed by the
Stipulated Facts in this case, excess ARMP funds (funds left over
after slot machi ne payout and entity operating expenses such as
paynment of enpl oyee salary and benefits) not only do not adhere
to the benefit of ARMP, but instead are used to pronote other MAR
prograns for the benefit of United States soldiers and their
famlies. Stipulated Facts, Y 20-21. Moreover, under the
regul ati ons governing its existence, ARW funds are subject to
substantial Arny control. Section 8.4.B of AR 215-1 restricts
machi ne | ocation, machi ne payout, the percentage of funds that
ARMP may retain, how cash is collected, how cash is deposited,
how access to the machines is controlled, and how the incone
generated is distributed. ARMP is also subject to an annual
audit of its finances by the Army. AR 215-1, § 8.4.B (18)(0O

The final factor in determ ning whether ARV is an agency
under IRC 8 911(a) is whether its nenbership is limted to
“gover nnment - connect ed” persons. Debtor argues that since foreign

nationals may use the slot nmachines under certain circunstances,



that the nenbership was not limted to “governnent-connected
persons. ”°®
Debtor’s argunent is simlar to that presented to the court

in Payne v. United States, 980 F.2d 148, 150 (2" Cir. 1992).

That case invol ved whet her the Panana Canal Commi ssion (" PCC’)
was an agency under IRC § 911(a). The PCC was created pursuant
to an act of Congress to adm nister the Panama Canal under a
treaty between the United States and Panana. Debtor was a United
States citizen enployee of the PCC who lived in Panama. Debtor
argued that the PCC was not an agency because it did not limt
menber ship to gover nnent - connected persons. Notably, certain
menbers of the PCC board were, as required by the enacting
| egi sl ati on, Panamani ans. The Second G rcuit did not find this
fact dispositive on the issue of whether the nenbers of the PCC
were “governnent connected”:

I n making this assertion, appellant ignores the fact

that the PCC enpl oyees are subject to the sanme duties

and responsibilities as federal enployees, and that the

PCC | egi sl ation creates a code of conduct which is

substantially simlar to the | aws applicable to federal

enpl oyees. In fact, the President established the

Panama Canal Board of Appeals, which makes the "fina

and concl usive" determ nation for enployee grievances

about job classification and pay rates. 22 U S.C. 88
3660- 3662 (1988). Further, it is the Federal Labor

5Through its regul ations, the Arny strictly controls who nmay use ARM sl ot
machi nes. As a practical matter, participation by foreign nationals is linmted
because the machines nmay only be installed on certain Arny “Mral, Wlfare and
Recreation activities,” AR 215-1, § 8.4.B(7), and because MAR activities are
generally on mlitary bases. Arny regulations further restrict use by foreign
nationals if such individuals would not be able to use the machi nes under | ocal
law, AR 215-1, 8§ 8.4.B(8)(b)(1), and if such individual s are under the age of 18,
AR 215-1, 8 8.4.B(8)(b)(2).
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Rel ations Authority which handl es di sputes between the
PCC and the enpl oyees’ union. Panana Canal Conmi n v.
Federal Labor Relations Auth., 867 F.2d 905 (5'" Gr.
1989). Moreover, United States citizen enpl oyees of
the PCC, under certain conditions, are eligible for
federal benefits such as civil service retirenent,

di sability, and death benefits. 22 U S.C. 8§ 3649
(1988). These factors provide sufficient evidence of
a governnent connection to the enployees of the PCC
The PCC thus conplies with the final prong of the test
for control

Payne v. United States, 980 F.2d at 151-52.

Simlar to the enpl oyees in Payne, ARMP enpl oyees are
subj ect to standards of conduct established by Arny regul ati ons,
and fall under the supervision of the ACFSC Commander. Sti pul ated
Facts, Exhibit 1, T 4d, g; Exhibit 2, AR 215-2, § 7-2a; AR 215-1,
8 3.1b(6). Further, all Army NAFIs “operate under the authority
of the U S. Governnment” and “[a]Jre adm nistered by mlitary or
civilian personnel acting in an official capacity.” AR 215-1, 88§
3.1a(1), b(1l). The court concludes, as did the court in Payne,
that there is sufficient evidence of governnent connection in
this case to satisfy the final elenent of the control test

despite the fact that foreign nationals could use the gam ng

machi nes under some circunstances. Accord, Kalinski, supra, 528

F.2d at 973-74 (finding government connection where the civilian
enpl oyees of the entity under consideration were “subject to
mlitary law including but not imted to applicable rules,

regul ations, and directives issued by conpetent US mlitary

authorities, to the sane extent ... as ... any US citizen
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enpl oyees paid from appropriated funds....”) (internal quotations
omtted).

Having viewed the stipulated facts in a |light nost favorable
to the debtor, the court concludes that the United States Arny
exerci sed pervasive financial and supervisory control over ARV
and caused it to acconplish Arny purposes, on a nonprofit basis,
l[imted to persons directly or indirectly affiliated with the
Arny. Accordingly, ARMP was an agency of the United States for
purposes of 26 U S.C. 8§ 911(a). Payne, 980 F.2d at 152;

Kalinski, 528 F.2d 974. As a consequence, debtor’s objection to

the claimfiled by the United States nust be denied. A separate

order shall issue.
Date DUNCAN W KEI'R, Judge
United States Bankruptcy Court
for the District of Maryland
cc: Debtor

Chri st opher Ri zek, Esg.
Bar bara Berschl er, Esq.
Angel o Frattarelli, Esq.
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