I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF MARYLAND
at G eenbelt

I N RE:

CRIIM MAE, INC., et al.

CASE NO. 98-2-3115-DK
CHAPTER 11

E O T

Debt or (s).

VEMORANDUM OPI NI ON

On March 31, 2000, the debtors, CRIIM MAE, Inc., CRIIM MAE,
Managenment, Inc., and CRIIM MAE Holdings Il, L.P., filed the Second
Joint Anended Plan and its Amended Disclosure Statenent. By Order
entered February 7, 2000, this court set a hearing to consider
approval of the previous filed Disclosure Statenent and directed
debtors to give notice of the filing of Disclosure Statenent and
heari ng. On April 25, 2000, debtors filed with the court a Third
Amended Joint Plan and Second Anmended Disclosure Statenent and
requested that the court consider approval of the Second Anended
Di sclosure Statenent (hereinafter “Disclosure Statenent”). After a
review of the Disclosure Statenment in conparison with the Joint
Amended Disclosure Statenent, the court determned that the
nodi fications were not material and therefore there was no required
re-noticing of the Disclosure Statenent before the court would
conduct the hearing to consider approval.

Al though initially a nunber of objections were filed to the



Amended Joint Disclosure Statenent, at the hearing on April 25, 2000
(the “Hearing”), only Citicorp Securities, Inc./Solonon Smth Barney
(“SsSB”)! appeared and argued in opposition to approval of the
Di scl osure Statenent. Al'l other objections had been w thdrawn in
I ight of the changes set forth in the D sclosure Statenent, with the
exception of a hand-witten objection filed by sharehol der, Thonas
Gll. For the reasons set forth orally by the court on the record at
the Hearing, the objection to approval of D sclosure Statenent by
Thomas G Il was deni ed.

SSB argued three issues at the Hearing. Subject to the
opportunity to nore closely study the | ast m nute revisions set forth
in the Disclosure Statenent, SSB indicated that the revisions
appeared to renedy additional issues that had been raised in its
written objection.

The i ssues argued by SSB are as foll ows:

1. SSB asserts that it is the owner of certain securities which
it hol ds under a Master Repurchase Agreenent dated August 1, 1997 and
Annexes thereto (collectively, the “Repo Agreenent”). SSB further
asserts that debtor CRIIM MAE, Inc. (“CM”) has no right of
ownership in those securities. The plan provides for the sale by CM
of sone of the securities (the “Disputed Securities”), on or before
the confirmation date, to create funds necessary to nmake

di sbursenents under the plan. If CM is not the owner of the

Pursuant to a Stipulation and Order entered by this court on Decenber 18,
1998, Salonmobn Snmith Barney, Inc. is the successor-in-interest to Citicorp
Securities, Inc.



D sputed Securities, SSB concludes that CM cannot legally sell the
securities and therefore as a matter of |aw the plan cannot be
confirnmed.

2. SSB asserts that should the court determne that it holds a
security interest in the D sputed Securities, as opposed to an
ownership interest, and that the obligations and arrangenents under
t he Repo Agreement constitute a secured |lending, the sale by CM of
the Disputed Securities, without affording to SSB a right to credit
bid pursuant to 11 U S C 8§ 363(k), cannot constitute fair and
equitable treatnment of its secured claimas required by 11 U S.C. §
1129(b) (2). SSB asserts that any sale of the collateral of a
dissenting class of secured claim nust be governed by section
1129(b)(2) (A)(ii). In response debtors argue that the proposed sale
of the Disputed Securities and other terns of the plan, provide SSB
t he i ndubi t abl e equi val ent of its claim under section
1129(b)(2)(a)(iii). Therefore, debtors conclude that the plan can be
confirmed wthout conpliance with the credit bid requirenent
i ncorporated into section 1129(b)(2)(A) (ii).

3. SSB asserts that the treatnent of its claim consisting of
the paynent to it of a portion of the proceeds fromthe sale of the
Di sputed Securities, and a portion of proceeds derived from the
D sputed Securities currently held in an interpl eader fund, (with the
use by the debtors of the remaining proceeds fromthese sources to
pay ot her clainms), the anorti zed paynent of the remai ni ng approxi mat e

$35 MIlion Dollars of its claimover 4 years, (wWth a provision for
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replacenent or additional <collateral), does not constitute the
i ndubi table equivalent of its claim SSB concludes that the plan
cannot be confirmed under 1129(b)(2) (A (iii).

At a scheduling conference prior to the Hearing, the court
informed the parties that objections to confirmation of the plan, as
opposed to the adequacy of disclosure of information in the
Di sclosure Statement, would not be heard and determned at the
Hearing, with limted exceptions. The exception announced was t hat
the court (tinme permtting) would hear and determ ne objections to
confirmation arising solely as a dispute of law and for which
determ nation there was no material dispute of fact. “It is now well
accepted that a court may di sapprove of a di sclosure statenent, even
if it provides adequate information about a proposed plan, if the

pl an could not possibly be confirmed.” In re Main Street AC, Inc.,

234 B.R 771, 775 (Bankr. N.D. Cal. 1999)(citing, Inre Allied Gam ng

Managenent, Inc., 209 B.R 201, 202 (Bankr. WD. La. 1977); In re

Curtis Center Ltd. Partnership, 195 B.R 631, 638 (Bankr. E.D. Pa.

1996); In re 266 Washington Assocs., 141 B.R 275, 288 (Bankr.

EDNY. 1992); In re Bjolnmes Realty Trust, 134 B.R 1000, 1002

(Bankr. D. Mass. 1991)).

In its argunment before the court at the Hearing, SSB asserted
that confirmation of the plan nust be denied as a matter of | aw upon
ei ther and each of the first two enunerated i ssues set forth above.
SSB conceded that the third issue, indubitable equivalence, is a

guestion of fact, not determ nable w thout an evidentiary hearing.
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See In re Janmes Wson Assocs., 965 F.2d 160, 172 (7'" Cr. 1992)

(“question of whether the interest received by a secured creditor
under a plan of reorganization is the indubitable equivalent of his

lien is one of fact”); see also, In re Snowshoe Co., 789 F.2d 1085,

1088 (4th Cir. 1986) (finding indubitable equival ence in context of
11 U S.C 8§ 361(3) to be “a question of fact rooted in neasurenents
of value and the credibility of w tnesses”).

Debtors in argunent, supported by the conmttees appointed in
this case, asserted that the first enunerated issue (ownership v.
l'ien upon the Disputed Securities) involved disputed material facts.
Debtors concede that the second enunerated issue (nust a crandown
i nvol vi ng sal e of col | at er al meet t he requirenents of
1129(b) (2) (A)(ii) even if Debtors offer the indubitabl e equival ent of
the creditor’s clains) was solely a dispute of |aw

After denying the objection to the D sclosure Statenent by
creditor Thomas G|l and making partial findings as to the adequacy
of the Disclosure Statenent, the court held open the record of the
hearing for the subm ssion of briefs on enunerated issues 1 and 2.
In doing so the court explained that it would consider the natter
under the sane standard applicable to a notion for summary judgnent.
If as a matter of law, there being no material dispute of fact, the
plan could not be confirned, approval of the Disclosure Statenent
woul d be deni ed. If as a matter of law, there being no materi al
di spute of fact, the treatnent proposed by the plan does not violate

the law, the Disclosure Statenent would be approved and renaining
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issues as to confirmation would be heard at the hearing upon
confirmation. |If the court determ nes the second enunerated i ssue in
favor of debtor but concludes that there is a material dispute of
fact necessary for the resolution of enunerated issue No. 1, the
Di scl osure Statenent nust be nodified to disclose the existence of
that dispute and upon such nodification would be approved. The
di sputed factual issue would be heard as a part of the confirmation
heari ng.

The parties have submtted briefs in accordance with the court’s
directive. The court finds that an additional hearing as to whether
issues No. 1 and 2 may be resolved as a matter of sunmmary judgnent
woul d not aid the court in its decision on these issues.

l.

Did the Master Repurchase Agreenent convey absol ute ownership of
the di sputed securities to SSB?

The first issue identified above requires the court to determ ne
t he exact nature of the interests conveyed by CM to SSB, by the Repo
Agreenent.? |f the Repo Agreenent in effect pledged a lien upon the
securities described in the Annexes, CM retained ownership interests
whi ch may permt its proposed use of these securities under the plan.
If the Repo Agreenent transferred all ownership interests in the

securities and CM retained solely a contractual right as a buyer to

2 Exhibit 2. (References to exhibit nunmbers in this opinion are to
exhibits 1-10 of the debtor’'s “Exhibits in Support of Supplenental Response to
oj ection of Salonmon Smth Barney, Inc. and Gticorp Real Estate, Inc. to the
Debt ors’ Amended Proposed Joint Disclosure Statenent,” attached to paper 1030 of
the court file).



enforce a repurchase obligation of SSB, the plan illegally proposes
to permt CM to dispose of property (securities) that are the sole
property of SSB.

The distinction between a repurchase transaction and a secured
Il ending, while critical to an issue in this bankruptcy case, is
virtually wthout nmeaning as to the practical effects of the
transaction and the purposes for which it is made. It is clearly an
effort by the industry of <creditors dealing in this type of
transaction to avoid potential unfavorable treatnent that a security
interest mght receive in bankruptcy.?

Both security interests and repos purport to be present
conveyances of property from one party in exchange for
val ue given by another party plus an anticipated future
conveyance of property from that party to the original
party upon its performance of the contractual obligation

The question is, therefore, whether a neani ngful difference
resides within the property rights acquired by the repo
buyer in a security interest and a repo. In both a repo
and in a typical secured transaction, the value given by
the transferee is usually an advance of nobney, and the
contractual obligation of the transferor is wusually a
paynent of an anount of noney equal to the original
advance, plus a premum for the use of the noney (i.e.

interest). In a secured transaction, the secured party
only obtains a limted property interest in the conveyed
property, known as a security interest, which is subject to
the limted property interest retained by the debtor,

soneti mes known as debtor’s equity. In a sale, the
conveyancer conveys its entire property interest to the
conveyancee.

Schroeder, supra note 3, at 1017.

That is not to say that the |aw does not recognize the

3Jeanne L. Schroeder, Repo Mudness: The Characterization of Repurchase
Agr eenents Under the Bankruptcy Code and the U.C. C., 46 Syracuse L. Rev. 999, 1010
(1996) .




difference between the pledge of a lien versus the absolute

conveyance with a prom se to repurchase. In re Bevill, Bresler &

Schul man Asset Managenent Corp., 67 B.R 557 (D.N. J. 1986). I ndeed,

in the bankruptcy context, Congress has legislated a definition of
“repurchase agreenent”* and enacted special treatnent for the
contractual rights of a participant in a repurchase arrangenent that
neets the definition under the statute.®

Al t hough a repurchase agreenent may serve t he sane econoni ¢ ends
as a secured loan, there is a critical difference in the quality of
property interest conveyed to and held by the party which initially
advances the funding. The critical distinction is whether the
transferor of the securities retained nmeaningful property interests
i nconsistent with an outright sale of the securities. One essential
difference in the rights of a transferee under a true sale, as
opposed to the transferee of a lien, is the right of the transferee
to dispose of the securities and otherwwse to deal wth the
securities as the absolute property of the transferee during the
pendency of the repurchase/repaynent obligation under the contract.

In a true repo, the repo buyer has no obligation to return

t he conveyed security to the repo seller parallel to the

obligation of a secured party to release collateral to the

debt or upon performance of the secured transaction. Even

nmore significantly, the repo buyer does not even have any

obligation to maintain the [sic.] either the original

security or any substitute collateral for the account of
the repo seller pending the “repurchase.” The repo buyer’s

4 11 U.S.C. § 101(47).

5 11 U.S.C § 559.



only obligationis to sell an “equivalent” security to the
repo seller. 1In many, if not nost, repos, the repo buyer
has conpl ete power and right of possession, enjoynent and
al i enation over the underlying security. The security is
delivered to the repo buyer upon the conveyance, and the
repo buyer has the right to collect paynents under the
repo. Further, the repo buyer is permtted to sell the
original security inmmediately upon its purchase, and is
only required to acquire a new security to performits back
end obligation at the last nonment in tine.

Schroeder, supra note 3, at 1020. “Unlike a |l ender taking collatera
for a secured loan, a repo buyer ‘take[s] title to the securities

received and can trade, sell or pledge them’'” Ganite Partners,

L.P. v. Bear Stearns & Co., Inc., 17 F. Supp. 2d. 275, 298 (S.D.N.Y.

1998) (quoting in part, SEC v. Drysdale, Sec. Corp., 75 F.2d 38, 41

(2d Cir. 1986)).

Al t hough bankruptcy | aw often affects the exerci se by parties of
rights to property and under contract, it is the applicable non-
bankruptcy | aw whi ch defines the property interests of the debtor and

other parties as of the date of the petition. Raleigh v. Illinois

Dept. of Revenue, 120 S. C. 1951, 1955 (2000) (citing, Butner v.

US., 440 U S. 48, 55 (1979)). Here, due to a choice of |aw
provision in the Repo Agreenent, the applicable lawis the | aw of the
State of New York.

The common | aw of New York follows the accepted rule that it is
the objective intent of the parties to a contract that governs the

contract’s meaning and effect. Brown Bro. Electrical Contractors,

Inc. v. Beam Construction Corp., 41 N.Y.2d 397, 399, 361 N. E. 2d 999,

1001 (1977)(exi stence of binding contract “is not dependant on ...
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subjective intent...;” rather court nust look to “the objective

mani festations of the intent of the parties as gathered by their

expressed words and deeds.”). Courts have applied this rule when
anal yzi ng repurchase agreenents. “The key to the inquiry as to
whet her the repos ... should be characterized as purchase and sal e

agreenents or secured loans lies in the intention of the parties.”

Ganite Partners, 17 F. Supp. 2d. at 300. “The objective intent of

the parties ‘expressed or apparent in the witing controls the
agreenent’ s interpretation, while the ‘undi scl osed, subjective intent
of the parties has no bearing on the construction of the contract.”

Id. (quoting in part fromln re Bevill, 67 B.R at 586). Were the

docunent is unanbiguous, its neaning is an issue of |aw which the
court should determ ne upon a notion for sunmary judgnment. Chinmart

Associates v. Paul, 66 N Y.2d 570, 572-73, 489 N E 2d 231, 233

(1986); Mallard Construction Corp. v. County Federal Savings & Loan

Association, 32 NY.2d 285, 291, 298 N E. 2d 96 (1973). “It is the

primary rule of construction of contracts that when the terns of a
written contract are cl ear and unanbi guous, the intent of the parties
must be found within the four corners of the contract, giving a
practical interpretation of the |anguage enployed and the parties’

reasonabl e expectations.” Slanmow v. Del Col, 174 A D.2d 725, 726

571 N.Y.S.2d. 335 (1991), affirnmed 79 N.Y.2d 1016, 594 N E 2d 918
(1992).
However, “[w]lhere. . . there are internal inconsistencies in a

contract pointing to anbiguity, extrinsic evidence is admssible to
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determne the parties’ intent.” Federal Ins. Co. v. Anericas Ins.

Co., 258 A D.2d 39, 43, 691 N Y.S 2d 508, 512 (1999). As an initia
matter then, the court nust determ ne whether the Repo Agreenent “on
its face i s reasonably susceptible to nore than one interpretation.”

Chimart Associates, 66 N.Y.2d at 573.

The title of the Repo Agreenent, “Master Repurchase Agreenent,”
is an indication of the intent of the parties, however, it not

di spositive. European Am Bank v. Sackman Mortgage Corp. (In re

Sackman Mortgage Corp.), 158 B.R 926, 932 (Bankr. S.D.N.Y.

1993) (“Label s cannot change the true nature of the wunderlying

transactions.”); WIllianms Press, Inc., v. State, 37 N Y.2d 434, 440,

335 N E. 2d 299, 302 (1975) (neani ng of contract may be di storted where

undue force is given to single words or phrases); Tougher Heating &

Plunbing Co., v. State, 73 A D.2d 732, 733, 423 N. Y.S. 2d 289, 290-91

(1979) (“It is a fundanental principle that the intention of the
parties nust be gleaned fromall corners of the docunent, rather than
from sentences or clauses viewed in isolation”)(internal citations
omtted). The court nust exam ne the substantive provisions of the
contract. Thus, it is not the characterization contained within the
contract but the effect of its terns which are rel evant.

In exam ning the four corners of the Repo Agreenent, the court
first notes that it states:

Al though the parties intend that all transactions
hereunder be sales and purchases and not |oans, in the
event any such Transactions are deened to be | oans, seller

shall be deened to have pledged to buyer as security for
the performance by seller of its obligations under each

12



such transaction, and shall be deened to have granted to

buyer a security interest in, all of the purchased
securities which respect to all transactions hereunder and
all inconme thereon and ot her proceeds thereof.

Exhi bit 2, Master Repurchase Agreenent, { 6.

The first part of this paragraph seemingly is an unequivoca

statenent of the intent of the parties that the transaction be a
purchase and sale and not a loan. The statenment of intent is not
vitiated or made equivocal by the protective provision set forth in
t he second part of the paragraph should the transaction be deened to
be a loan. The |l aw has recogni zed the right of a party to act in a
protective manner should a transaction intended to be otherw se, be
deened by a court to be sone other type of transaction.® However,
sinply because the contract |abels the transaction to be a sale and
purchase does not mandate a finding that it actually conveyed an
absolute transfer of the securities. The court nust consider the
whol e of the contract in determ ning whether it expresses such an

unanbi guous intent within its four corners. Kass v. Kass, 91 N Y. 2d

554, 566-567, 696 N.E. 2d 174 (1998) (entire docunent reveals parties’

obj ect and purpose); WIllianms Press, supra., 37 N.Y.2d 434, 440, 335

N. E. 2d 299 (entire agreenent nust be considered); Rentways, Inc. V.

ONeill MIk & Cream Co., 308 NY. 342, 347, 126 NE 2d 271

SUCC § 9-408, for exanple, allows a consignor or |essor of goods to file
a financing statement as a protective neasure should a court deemthe transaction
to be secured transaction. Wile such a filing by itself will not determ ne the

nature of the transaction, “if it is determned for other reasons that

consignnent or lease is ... intended [to be a secured transaction], a security
i nterest of the consignor or | essor which attaches to the consi gned or | eased goods

is perfected by such filing.” UCC § 9-408.
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(1955) (sane) .

The Repo Agreenent provides that fromtinme to tine the parties
may enter into transactions under which the Seller agrees to
“transfer” to the Buyer, securities or other assets against the
transfer of funds by the Buyer, with a sinultaneous agreenent by
Buyer to transfer to Seller such securities at a date certain or on
demand, against a transfer of the funds by Seller.” The word transfer
woul d be consistent with an absolute purchase and sale of the
securities and also would be consistent with a |loan transaction in
which only a security interest is transferred. Although the words
“Purchased Securities” are used to identify the res of the contract,
this termis defined in the contract as the securities transferred
and thus does not itself |lend any greater illum nation upon which of
the two types of transactions is being effectuated by the transfer.
Purchased Securities are to be identified in witings including,
where applicable, by CUSIP nunbers.

Under paragraph 4 of the Repo Agreenent, the Seller nust
mai ntain a margi n val ue over the anount of the repurchase obligation
in order to protect the Buyer fromthe possibility of the Seller’s
failure to perform Seller’s repurchase obligation. Wiile loan to
value requirenments are nost common in lending transactions, the
mai nt enance of such a margin value is also by itself not definitive

as to the two possible interpretations of this contract. Simlarly,

” For ease of identification, this opinion refers to the parties by the
defined terms (Buyer/Seller) used in the Agreenent.

14



under paragraph 5 the Seller is entitled to the equivalent of the
income earned by the Purchased Securities after they have been
transferred to the Buyer but before default by the Seller on the
repurchase obligation. Normally, reservation of the right to receive
income fromthe property woul d be consistent wwth a reservation of an
ownership right in the property. However, the drafters of the Repo
Agreenment have been careful to nake Seller’s entitlenent to an anount
equal to such inconme, as opposed to a direct right against the incone
itself.

I n paragraph 8 of the Agreenment, the second sentence initially
provides that “[a]ll of the Seller’s interest in the Purchased
Securities shall pass to the Buyer on the Purchase Date....”
Standi ng al one, this provision would indicate an unanbi guous i ntent
to transfer all ownership rights in the securities. However, the
remai nder of the sentence provides:

and, unl ess otherw se agreed by Buyer and Seller, nothing

in this agreenent shall preclude Buyer from engaging in

repurchase transactions with the Purchased Securities or

ot herwi se selling, transferring, pledging or hypothecating

the Purchased Securities, but no such transaction shall

relieve Buyer of its obligations to transfer Purchased

Securities to Seller pursuant to paragraph 3, 4, or 11

her eof or Buyer’s obligation to credit or pay inconme to, or

apply incone to the obligations of, Seller pursuant to

par agr aph 5 hereof.

This second part of the sentence creates an anmbiguity as to the
ot herwi se unconditi onal statenent concerning the Seller’s interests

passing to the Buyer on the purchase date.

|f the transaction is an absolute sale, there would be no reason

15



for the paragraph 8 to specifically enpower the Buyer to engage in
repurchase transactions with the Repurchased Securities or to
otherwi se sell, transfer, pledge or hypothecate the securities,
subject to the duties of the Buyer to deliver the Purchased
Securities to the purchaser at tinme of repurchase. Thus, reading the
first part of the sentence as a statenent of absolute transfer could
render the second part of the sentence superfluous to the contract.
One rule of legal interpretation is that the court should strive to
read all of the terns of the contract in a manner that gives effect

to all such terns and renders no parts superfluous. Bretton v.

Mutual of Omha Ins. Co., 110 A.D.2d 46, 50, 492 N Y.S. 2d 760, 763

(1985) (“policy’ s ternms should not be assuned to be superfluous or to

have been idly inserted.”); see, also, Tougher Heating & Pl unbing,

supra, 73 A D 2d at 733, 423 N Y.S. 2d at 291 (“every part of a
contract should be interpreted to give effect to its genera
pur pose”).

More inportantly, the obligation of the Buyer to transfer the
Purchased Securities back to the Seller at the time of repurchase
requires Buyer to transfer the sane, not nerely equivalent,
securities. As stated in paragraph 3(c) of the Repo Agreenent,

termnation of a transaction “wll be effected by transfer to Seller

or its agent of the Purchased Securities....” As previously noted,
the term *“Purchased Securities” is defined as “the Securities
transferred ... and any Securities substituted therefore in

16



accordance with paragraph 9" of the Repo Agreenent.® Paragraph 9
provides that Seller may substitute securities for Purchased
Securities wth the acceptance of Buyer. It does not provide Buyer
with the right to substitute securities in effectuating the
repurchase upon termnation of the contract. Thus, the seem ng
absol ute transfer under paragraph 8 is limted by the absolute duty
of the Buyer to produce back to the Seller the exact sane securities
upon term nation of the transaction.

Further ambiguity creeps into the Repo Agreenent upon the event
of a default. Under paragraph 11(b), if the Seller defaults, “al
Inconre paid after the [default] shall be retained by” the Buyer.
This may inply that a right to income remains in the Seller unti
default, when it shifts to the Buyer. Such a retention of right to
income until default is nore consistent with a |oan transaction than
an absolute purchase. Further, the negative pregnant of this
subpar agraph woul d appear to be that until default, all incone my
not be retained by the Buyer. Also, if Buyer unequivocally received
the right to all income at the tinme of the initial transfer, a
provision permtting the Buyer to retain such i ncone upon default of
the Seller would be superfl uous.

Ref erences within the contract to provisions of Title 11, United
States Code, shed no greater illum nation upon the parties’ intent.

Par agraph 19 of the Repo Agreenent (titled “Intent”) states that the

8 Exhibit 2, Master Repurchase Agreenent, T 2(p).
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parties recognize each transaction is a “repurchase agreenment” as
that termis defined in Section 101 of Title 11 of the United States
Code, except as in so far as the type of securities subject to such
transaction would render the definition inapplicable. 11 U S.C. 8§
101(47) defines “repurchase agreenent” as “an agreenent ... which
provides for the transfer of certificates of deposit, eligible
bankers’ acceptances, or securities that are direct obligations of,
or that are fully guaranteed as to the principal and i nterest by, the
United States or any agency of the United States....” The Purchased
Securities set forth in the annexes to the Repo Agreenent, are not
certificates of deposit, bankers’ acceptances, or obligations of the
United States and there is no evidence that the Purchased Securities
are guaranteed by the United States or any agency thereof. The
parties by contract cannot place their agreement within the purview
of a statute that on its face does not apply.

Nor does the provision in that paragraph 19 that each
transaction is a “‘securities contract’ as that termis defined in
Section 741 of Title 11" address any distinction that is material to
the outcone of this dispute. The definition of securities contract
found under 11 U.S.C. 8 741 (which provision is inapplicable to this
bankruptcy case pending under Chapter 11 of the United States

Bankruptcy Code), includes a contract for purchase, sale or |oan of

a security. Thus, the statutory definition to which the contract

refers enconpasses either of the two possible interpretations of the

contract (purchase or |oan).
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The additional |anguage nade part of the Repo Agreenent and
contained in the annexes does not clear up the anbiguities. The
annexes provide in part: “title to all Purchased Securities shal
pass to Buyer on the purchase date.” However, the annexes further
provide that “nothing contained herein, or in the Master Agreenent
shall be deened to preclude Buyer from engaging in repurchase
transactions wth the Purchase Securities or otherw se pledging or
hypot hecati ng t he Purchased Securities prior tothe repurchase date.”®
As with the | anguage in the Repo Agreenent, the second sentence woul d

be superfluous if the first sentence created an absol ute transfer of

all interests of the Seller at the tinme of the initiation of the
transacti on. Further, there is clearly not found in the second
sentence a right to sell the Purchased Securities. Back to back

repurchase agreenents or hypot hecati on agreenents which are tail ored
to make available to the Buyer the Purchased Securities at tine of
the repurchase obligation of Seller are clearly permtted. The
annexes do not renove the duty of the Buyer to retransfer back to
Sel |l er the exact same Purchased Securities at the term nation of the
transacti on.

After reviewof all of the terns of the Repo Agreenent, this court
finds that there is anbiguity within the Repo Agreenment as to the
nature of the interests in Purchased Securities transferred to, and t he

extent of interests retained, by CM. Therefore, the court nust

 Exhibit 2, Annexes, page 2.
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consider extrinsic evidence to find the objective intent of the
parties.

Al t hough debt ors have subm tted sone extrinsic evidence i n support
of their argument that the parties intended the Repo Agreenent to be
a secured lending, that evidence is not conclusive.?® The court
concludes that the intent of the parties involves issues of material
fact which nust be resolved upon a full evidentiary hearing.

Havi ng found a di spute of naterial fact as to the ownership of the
Di sputed Securities, the court cannot conclude as a matter of |aw that
the Plan contenplates an illegal use of property owned by SSB
Accordingly, debtors’ disclosure statenent wll not be di sapproved on
t hat basis.

1.
Mist a Crandown Involving the Sale of Collateral Meet the

Requirenents of 11 U.S.C. 8 1129(b)(2)(A)(ii) even if it Ofers the
| ndubi t abl e Equi val ent of the Creditor’'s d ainf

SSB next argues that even if the court determnes that it hol ds
a security interest in the Disputed Securities, as opposed to an
ownership interest, the sale by CM of the D sputed Securities, wthout

affording to SSB a right to credit bid pursuant to 11 U S.C. § 363(k),

For exanpl e, at |east one corporate designee of SSB, Richard L. Jarocki,
Jr., indicated his belief that absent a default, that SSB had no right under the
Repo Agreenent to sell the D sputed Securities. Exhi bit 5, Jarocki deposition,
p4l. As previously noted, such a restriction on alienability is inconsistent with
a SSB's clai mthat the Repo Agreenent acconplished a conplete transfer in ownership
of the Disputed Securities. However, the court notes that the highly edited

Jarocki deposition is but a small portion of the substantial discovery that

taken place in preparation for a trial between debtor and SSB (in part, on the
i ssue of ownership of the Di sputed Securities) in Adversary Proceedi ng No. 98-1637-
DK. The court will not determine the issue of ownership without allow ng the

parties the opportunity for a full evidentiary hearing.
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cannot constitute fair and equitable treatnent of its secured claimas
required by 11 U.S.C. § 1129(b)(2).

Initsinitial objection, SSB argued that the di scl osure statenent
shoul d be disapproved because it contenplated a plan that “does not
satisfy any of the three tests [denonstrating fair and equitable
treatment of its clain containedin section 1129(b)(2)(A).” Objection

and Menorandumof Law of Sol onon Smith Barney et. al. at f 58 (enphasis

suppl i ed). At the hearing on the disclosure statenent, and in its
suppl enental nmenorandum in support of its objection, SSB refined its
ar gument . It now asserts no plan that contenplates the sale of
collateral of a dissenting class of secured claimcan be found “fair
and equitable” unless it conplies with section 1129(b)(2)(A)(ii). SSB
mai ntains that debtors’ Plan fails that test because it does not
provide SSB the right to credit bid its claimpursuant to 11 U S.C 8§
363(K) .

Debtors respond that section 1129(b)(2)(A) is crafted in the
di sjunctive, and that a plan can be confirnmed over a secured creditor’s
objection if it neets any of the three alternative tests set forth in
subsections (i), (ii), or (iii). Debtors further argue that the
proposed sale of the Disputed Securities and other terns of the plan
neet the “fair and equitable test” set forth in section
1129(b)(2) (A)(iii) because they provide SSB wth the “indubitable
equi valent” of its claim As previously noted, the parties agreed at
the disclosure statenent hearing, that the issue of whether the plan
does provide the “indubitable equivalent” of SSB s claim cannot be
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determ ned wi thout an evidentiary hearing.

The court agrees with debtors that a plan can neet the fair and
equi table test inposed by section 1129(b)(2)(A) by conplying with any
of the three enunerated subsections. Section 1129(b)(2) provides as
fol | ows:

(2) For the purpose of this subsection, the condition that
a plan be fair and equitable with respect to a class incl udes
the follow ng requirenents

(A) Wth respect to a class of secured clains, the plan
provi des —

(i)(1) that the holders of such clains retain the
| i ens securing such clains, whether the property subject to
such liens is retained by the debtor or transferred to
anot her entity, to the extent of the all owed anount of such
clainms; and (11) that each holder of a claimof such class
receive on account of such claim deferred cash paynents
totaling at least the allowed anmount of such claim of a
val ue, as of the effective date of the plan, of at |east the
val ue of such holder’s interest in te estate’'s interest in
such property;

(ii) for the sale, subject to section 363(k) of
this title, of any property that is subject to the liens
securing such clains, free and cl ear of such liens, with such
liens to attach to the proceeds of such sale, and the
treatment of such |iens on proceeds under clause (1) or (iii)
of this subparagraph; or

(ii1) for the realization by such holder of the
i ndubi t abl e equi val ent of such cl ai ns.

(Enphasi s supplied).

“ ”

By using the word or”, Congress plainly drafted section
1129(b)(2)(A) so that conpliance wth any of the enunerated
subsections, (i), (ii) or (iii), would result in a finding that a plan
of reorganization was fair and equitable as to the treatnent of an

objecting class of secured clains. Further, 11 U S . C § 102(5)

provi des that or’ is not exclusive...”. The legislative history to

section 102(5) provides that “if a party ‘may do (a) or (b)’, then the

22



party may do either or both.” Thus, any doubt as to whether
subsections (i),(ii), and (iii) were neant to be alternative paths to
neeting the fair and equitable test of section 1129(b)(2)(A) is put to

rest by the Bankruptcy Code itself. Accord Wade v. Bradford, 39 F. 3d

1126, 1130 (10'" Cir. 1994) (section 1129(b)(2)(A) requirenents “are
witten in the disjunctive requiring the plan to satisfy only one

before it could be confirned” over secured creditor’s objection); In

re Arnold & Baker Farns, 85 F.3d 1415, 1420 (9" Gir. 1996).

SSB neverthel ess argues that where a plan proposes to sell a
obj ecting secured creditor’s collateral free and clear of liens, that
the fair and equitable test can be satisfied only under section
1129(b) (2) (A (ii).* SSB adnmits that both subsection (ii) and (iii) are
applicable to the contenplated sale of the Disputed Securities, but
asserts that while subsection (ii) deals specifically with the “sale

of property ... free and clear of liens,” subsection (iii) nerely
provides for the “realization ... of the indubitable equivalent” of the

claim SSB relies on Beard Plunbing & Heating, Inc. v. Thonpson

Plastics, Inc., 152 F.3d 313 (4'" Cir. 1998) for the proposition that

where “one section [of conflicting statutes] addresses a subject in a
general way and the other section speaks to part of the sanme subject

in a nore specific manner, the latter prevails.” Beard Plunbing at

1Debtors argue that even under section 1129(b)(2)(A)(ii) there is no
absolute right to credit bid, because section 363(k) allows the court to curtail
acredit bid opportunity “for cause.” Because the debtors have indicated that they
intend to rely on subsection (iii) to nmeet the “fair and equitable” test of
1129(b)(2) (A), the court need not here decide whether there is “cause” to deny a
credit bid opportunity under subsection (ii).
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320. SSB argues that subsection (ii) of 1129(b)(2)(A) is nore specific
t han subsection (iii), and that it should govern. SSB also relies on

In re Kent Termnal Corp., 166 BR 555 (Bankr. S.D.N. Y. 1994) which

found that a plan that proposed to sell a secured creditor’s coll ateral
free and clear of liens could not be confirnmed without affording a
credit-bid opportunity. The court finds neither case persuasive on the
I ssue now before it.

In Beard Plunbing, the Fourth Circuit sought to construe two

apparently conflicting provisions of Virginia s version of the Uniform
Commerci al Code. Finding no case law jointly construing UCC
provi sions 8§ 2-318 and § 2-715 with regard to econom c | oss, the court
certified a question to the Suprenme Court of Virginia. In its
response, the state court relied on the rule of construction that where
statutes conflict and “one section addresses a subject in a general way
and the other section speaks to part of the sane subject in a nore

specific manner, the latter prevails,” Beard Pl unbing, 152 F. 3d at 320.

SSB's attenpt to apply the same rule in the instant case is
m spl aced, because, unlike the statutory provisions analyzed in Beard
Plunbing, 11 U.S.C. 8 1129(b)(2)(A) plainly indicates that subsections
(i), (it) and (iii) are to be treated as distinct alternatives. As a
result, the provisions are not in conflict and the argued for rule of
construction is inapplicable.

Kent Termnal is also inapposite. That case canme before the

United States Bankruptcy Court for the District of New York on a

secured creditor’s notion for relief from stay, or for dismssal of
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debtor’s chapter 11 petition. Debtor’s plan contenplated a contingent
sale of the creditor’'s collateral, free and clear of liens, wthout
giving the creditor an opportunity to credit bid. The debtor argued
that the plan was confirmabl e either under 11 U.S.C. 8§ 1129(b)(2) (A (i)
or (ii). The court concluded that the plan did not neet the fair and
equitable test as to either subsection. As to subsection (ii), the
court stated that the plan was not “fair and equitable” because it did
not afford the creditor with the right to bid its lien in the event
that the property was sold free and cl ear of |liens under the plan. 166

B.R at 567. Unlike the instant case, however, the Kent Term nal court

had no occasion to test subsection (iii), because the debtor nmade no
attenpt to provide substitute collateral. As previously stated,
because of the disjunctive construction of section 1129(b)(2)(A), if
debtors can neet the test of indubitable equival ence, the plan can be
confirmed w thout conpliance with subsection (ii).

Concl usi on

In sunmary, the court finds that debtors’ failure to provide to
SSB a right to credit bid does not render the plan unconfirnmable as a
matter of |aw. Debtors nust prove by evidence at confirmation that the
pl an provi des the i ndubitabl e equival ent of SSB's claim?? Further, the

court finds that the plan’s use of the D sputed Securities cannot be

2 The court notes that if CM is to succeed in nmeeting the “fair

equitable” test under this third alternative of section 1129(b)(2)(A), it faces a
form dable task. Sonething is “dubitable” if it is “open to doubt or question.”
Webster's Third New International Dictionary, Unabridged (1993). Conversely,
sonmething is “indubitable” if it is without question, or doubt. In re Freymller

Trucking, Inc., 190 BR 913, 915-16 (Bank. WD. Ckla. 1996).
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determined to violate 11 U.S.C. § 1129(a)(3) as a matter of law. The
debtor will be required to prove at the confirmation hearing that such

use of the Disputed Securities is legally permssible.
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