INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF MARYLAND
SOUTHERN DIVISION

IN RE:

THE MAXIMA CORPORATION f/d/b/a
MAXIMA COMPUTER SYSTEMS Civil Action No. AW-02-CV-203
CORPORATION,

Janet M. Meburger, Plan Trustee
Appsdlant,

VS.

World Computer Systems,
Appéellee.

MEMORANDUM OPINION

This is an gpped from a summary judgment order entered by the Bankruptcy Court in favor of
Appdlee, World Computer Systems (“World Computer”). See Meiburger v. World Computer (In Re
Maxima Corporation), No. 98-1850-PM, Adv. No. 98-1366-PM (Bankr. D. Md. September 24,
2001). Appdlant, Janet M. Meiburger, a trustee in bankruptcy for Maxima Corporation (“Maximad’),
gppedals the judgment, assarting that the Bankruptcy Court erred in itsfinding that Maryland' s three-year
datute of limitation for breach of contract had expired. The issues have been fully briefed by dl parties.
On April 9, 2002, the Court heard oral argument. Finding the Bankruptcy Court’ sjudgment correct, this
Court affirms.

l. BACKGROUND

In the mid 1980s, World Computer signed a contract  with the federd government to provide

computer support. 1n 1986 and 1987, World Computer subcontracted with Maximato provide technica



assistance on the contract. The subcontract with Maxima was a “cost plus fixed feg’ contract, meaning
that Maximawas entitled to payment for the cogts it incurred while performing the contracts, aswell asa
fixed fee for its services. Under this type of contract, indirect costs were to be billed initidly based on
estimated or “provisond” rates, and “fina” rates were to be hilled after government gpprovd. World
Computer contractualy agreed to pay according to this system. The parties agreed that Maryland law
goplied, and that Appellee would pay each “agpproved” invoice within thirty days.

Maxima completed its work pursuant to the subcontracts in 1988. Soon thereafter, Maxima
submitted invoices with provisiond rates to World Computer. World Computer paid those invoices.
Maxima s records show that it was not until October 18, 1993, and January 4, 1994, that Maxima sent
the find rates, gpproved by the federd government, to World Computer, dong with notice that the
payments were due within thirty days. World Computer did not acknowledge receipt of these invoices,
nor did it pay theseinvoices. Maxima srecords aso show that on October 24, 1994, and November 28,
1995, Maxima sent duplicate originds of the fina invoicesto World Computer. Again, World Computer
did not pay theinvoices. After November 1995, Maximamade many phone calsto World Computer to
collect the debt, al without success.

OnJune 26, 1998, Maximafiled for Chapter 11 protection in United States Bankruptcy Court for
the Digtrict of Maryland, Southern Division. On August 27, 1999, World Computer closed-out itscontract
withthefederal government and released the government of further liability under the contract. On October
8, 1999, the President of Maxima contacted arepresentative of World Computer regarding the outstanding
invoices. The representative stated that he was aware of the fina invoices. On June 1, 2000, the Court

appointed Appdlant trustee for Maxima. On June 23, 2000, Maxima filed its complaint for breach of



contract againgt World Computer, asserting that payment for $27,369.01 was duefor thework compl eted
under the subcontracts.

After limited discovery, World Computer moved for summary judgment, arguing thet the satute
of limitations for this action had expired. In response, Appelant argued that the contract language and
custom between the parties tolled the statute of limitations, and that the limitations period had not expired
before the filing of bankruptcy on June 26, 19981 Additionaly, Appdlant argued that World Computer
had to firgt “gpprove’ and acknowledge receipt of the invoices before the satute of limitations began to
accrue. In Appelant’s view, the earliest possible date of accrud was November 28, 1995. The parties
agreed to postpone further discovery, pending the outcome of Appelleg’ s motion.

On September 24, 2001, the bankruptcy court granted summary judgment and dismissed the
adversary proceeding. In re Maxima Corporation, at 15. Chief Judge Paul Mannes of the bankruptcy
court found that no dispute of fact existed regarding whether Maxima sent the invoices on October 18,
1993, and January 4, 1994. Id. at 2. Judge Mannes a0 found that Appellant’s assertion that Maxima

waived the thirty-day grace period had nothing to do with the accrud of the statute of limitations period.

111 U.S.C. 8108, provides, in part:

Extension of time

(a) If applicable nonbankruptcy law, an order entered in a nonbankruptcy
proceeding, or an agreement fixes a period within which the debtor may
commence an action, and such period has not expired before the date of the
filing of the petition, the trustee may commence such action only before the later
of --

(1) the end of such period, including any suspension of such period occurring
on or

after the commencement of the case; or

(2) two years after the order for relief.
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Id. at 14. Judge Mannesfurther found that thefind invoiceswere* gpproved” pursuant to the subcontracts,
because the invoices reflected billing rates that the federd government had audited and approved. 1d. at
12-13. Accordingly, the bankruptcy court held that the three-year statute of limitations began to run as of
November 17, 1993, and February 3, 1994, and had expired before Maximafiled for bankruptcy. 1d. at
15. Judge Mannes denied Appdlant’s Motion for Reconsideration, and Appellant timely appeded.

In her appedl, Appellant assertsthat the bankruptcy court “ prematurely acted asthetrier of fact,”
meking factual finding without support in the record. Beyond the arguments raised in bankruptcy court,
Appdlant contends that the bankruptcy court should have permitted it to complete discovery beforeruling
on the motion to dismiss. Appellee asserts that the judgment of the bankruptcy court is correct.

Viewing thefactsinthelight most favorableto Appdlant, this Court affirms the summary judgment
order.

1. APPLICABLE LAW

A. Jurisdiction and Standard of Review

While this breach of contract action is not the core proceeding, the parties consented to entry of
find judgment pursuant to 28 U.S.C. 8 157(c)(2). The Court’s subject matter jurisdiction is appropriate
under 28 U.S.C. § 158, which authorizes a digtrict court to act as an gppdllate tribund for fina orders of
the bankruptcy court. SeeCanal Corp. v. Finnman (InreJohnson), 960 F.2d 396, 399 (4th Cir. 1992).
Where the digtrict court Sits as an gppellate tribund, it reviews the bankruptcy court’ s factud findings for
clear error, and its conclusons of law de novo. Kielischv. Educ. Credit Mgmt. Corp., 258 F.3d 315,
319 (4th Cir. 2001); Amer. BankersIns. Co. v. Maness, 101 F.3d 358, 362 (4th Cir. 1996).

B. Summary Judgment



Inreviewing amation for summary judgment, the court must "draw al judtifiableinferencesin favor
of the nonmoving party, including questions of credibility and of the weight to be accorded to particular
evidence." Masson v. New Yorker Magazine, 501 U.S. 496, 520 (1991) (citationsomitted). Rule56(c)
of the Federd Rules of Civil Procedure provides that the entry of summary judgment is proper, "after
adequate time for discovery and upon motion, againg a party who fals to make a showing sufficient to
establish the existence of an element essentid to that party's case, and on which that party will bear the
burdenof proof at tria.” Cray Communications, Inc. v. Novatel Computer Systems, Inc., 33 F.3d 390,
393 (4th Cir. 1994); see LeBlanc v. Cahill, 153 F.3d 134 (4th Cir. 1998).

B. Satute of Limitations

The Fourth Circuit in Gould v. U.S. Health & Human Serv., 905 F.2d 738 (4th Cir. 1990)
observed:

[T]heright to be free of stde clamsin time comes to prevail over the right to prosecute

them. . .. [Statutes of limitation give defendants and courts adegree of protection from

having to confront controversgesin which the search for truth may be thwarted by the loss

of evidence, whether by the degth or disappearance of witnesses, fading memories, loss

of physica evidence, or thelike.

Id at 741. (internd quotationsand citationsomitted). Similarly, the Court of Appedsof MarylandinHarig
v. Johns-Manville Prod. Corp., 394 A.2d 299 (Md.1978), described the most important consideration
in establishing satute of limitations.

The chief condderation is fairness to the defendant providing assurance that no ancient

obligations remain, and rdlieving him of defending againg aclaim after evidence has been

lost, memories have faded, and witnesses have disappeared.

Id. a 302. (internd quotation and citation omitted).

Section5-101 of Maryland' s Courtsand Judicia ProceedingsArticleprovidesthat “[g] civil action



at law shdl be filed within three years from the date it accrues unless another provison of the Code
provides a different period of time within which anaction shal be commenced.” MD. CODE ANN. (1973,
1998 Repl. Vol.) 8 5101, Cts. & Jud. Proc. Art. The parties do not dispute that the three-year statute
of limitations applies. Instead they dispute the date of accrual.

The Court must decidethe date of accrud , based upon the factsand circumstances of the case and
the purpose of the gaute of limitations. Goldstein v. Potomac Electric Power Co., 404 A.2d 1064,
1069 (1979); Frederick Rd., Ltd. v. Brown & Surm, 756 A.2d 963 (Md. 2000). In Frederick Rd.
Ltd., the Court of Appeds of Maryland explained:

[T]he question of accrud in 8 5-101 isleft to judicid determination. This determination

may be based solely on law, solely on fact, or on a combination of law and fact, and is

reached after careful consideration of the purpose of the Satute and the factsto which it

is gpplied.

Id. at 973. (citations omitted).

In Maryland, the generd rulein breach of contract casesisthat the action beginsto accrue on the
date of thealleged breach. Himelfarb v. Amer. Express Co., 484 A.2d 1013, 1015 (1984). However,
the harshness of thisgenerd ruleled to the State' s adoption of the "discovery rule” See Harig, supra, 394
A.2d at 303-304 (discussing the adoption of the discovery rule in Maryland); Jones v. Hyatt Insur.
Agency, Inc., 741 A.2d 1099, 1105 (1999) (application of discovery rule in breach of contract action);
seealso Bragunier Masonry v. Catholic Univ., 2002 WL 550956, No. 87, September Term 2001, dip
op. a 21 (Md. April 15, 2002). The discovery rule focuses the judicia inquiry on the knowledge of the

complaining party by permitting courtsto toll the accrud of the limitations period until thetimethe plaintiff

discovers, or through the exercise of due diligence, should have discovered, theinjury. See Poffenberger



v. Risser, 431 A.2d 677, 681 (Md. 1981). Thus, when the date of the breach and the discovery of the
breach are the same, the discovery ruleis satisfied. See, e.g., Bragunier Masonry, 2002 WL 550956
at 11.

Appd lant hasthe burden of proving that thediscovery ruleapplies. Newell v. Richards, 594 A.2d
1152, 1156 (Md. 1991); Finch v. Hughes Aircraft Co., 469 A.2d 867, 893 (Md. App. 1984). To
edtablish entitlement, Appelant must show that Maximaacted with reasonable diligence in determining the
fact of injury, but was unableto discover it. Poffenberger, 431 A.2d a 681. Wheretherul€sapplication
involves afactua determination regarding whether a plaintiff exercised due diligence in discovering his or
her injury, the jury must decide theissue. Frederick Rd. Ltd., supra, 756 A.2d at 984. However, when
reasonable minds would not differ that a plaintiff has faled to exercise due diligence in discovering the
existence of hisinjury, the Court may decide the matter on summary judgment. See, First Virginia Banks,
Inc. v. BP Exploration & Oil Inc., 206 F.3d 404, 407 (4th Cir. 2000).
1. ANALYSIS

The Court finds that the statute of limitation for Appellant’s cause of action began to run, a the
latest, on November 17, 1993, and February 3, 1994, and it expired on November 17, 1996, and
February 3, 1997, respectively. After Maxima sent the invoice to Appellee and did not recaive payment
according to the contract terms, it could state dl essentid elements of the clam. Thus, Appdlant’sclam
istime-barred.

Appdlant argues that, because Appellee failed to provide evidence that it “approved” and
received the invoices in October 1993 and January 1994, the statute of limitations could not have

commenced running. Appellant directs the Court's attention to section E.7 of the subcontracts, which



provides:

Inspection and acceptance of al items, work, and effort under this subcontract shdl be

accomplished by Prime Contractor’s Project Officer or his designee. All approved

?nvoicesshdl be paid within thirty (30) days after Prime Contractor receives an approved

invoice.

(emphasis added.)?

The Court finds Appelleg’ s receipt and gpprovad irrdevant to the judicid determination of the
accrua date. Firgt, section E.7 makesclear that Appelleewasto pay Maximaupon receipt of an gpproved
invoice, not, as Appellant suggests, after Appellee gpprovestheinvoice. See Catalina Enter. v. Hartford
Firelns. Co., 67 F.3d 63, 66 (4th Cir.1995) ("It is axiomatic under Maryland law that a court should
avoid reading a contract in a way that produces an absurd result, especialy when a reasonable
interpretation isavalable"). Thus, Appelleg’ s duty to pay the invoice within thirty days of receipt is not
relevant to the issue of whether Maxima discovered its cause of action.

Second, even if receipt can be considered a condition precedent to Maxima's cause of action,

Maxima had sufficient facts within its control in November 1993 and February 1994, toinfer receipt and

state aclaim for breach of contract, in federd or state court. See FeD. R. CIv. PROC. 9:MD. RULE 2-304

2 The parties agree that the “Prime Contractor” was Appellee.

3 Fep. R. Civ. PrRoc. 9(c) provides:
(c) Conditions Precedent. In pleading the performance or occurrence of conditions
precedent, it is sufficient to aver generally that al conditions precedent have been
performed or have occurred. A denid of performance or occurrence shal be made
specificaly and with particularity.

(emphasis added.)



(b);* Undoubtedly, in November 1993 and February 1994, Maximaknew the existence of adebt -- in
fact, the specific amount of the debt -- and knew exactly who owed it. Maxima aso had within its
possession a copy of an invoice, addressed and apparently mailed directly to Appellee, with every
reasonable indication that Appellee was in receipt, i.e., the postd service did not return the invoice as
unddivered, nor did circumstances suggest that Appellee was avoiding service. See Morrisv. Osmose
Wood Preserving, 667 A.2d 624, 630-31 (Md. 1995) (plaintiff’s complaint entitled to all reasonable
inferences); Allied Inv. Corp. v. Jasen, 731 A.2d 957, 961 (Md. 1999) (al doubts resolved in favor of
plantiff on amotion to dismissfor falureto sateacam); Edwards v. City of Goldsboro, 178 F.3d 231,
243-44 (4th Cir. 1999). Armed withthisinformation, and coupled with thefact that the fina invoice went
unpad for more than thirty days, Maxima had “notice of any possible breach of contract.” Bragunier
Masonry, 2002 WL 550956 at 11. (emphasis added) (affirming summary judgment where statute of
limitations expired on breach of contract clam).

A migtaken belief that Appelleg’ spotentid defenses prevented thefiling of suit did not suspend the
running of the limitations period. Hilmelfarb, 484 A.2d at 1016. The Court in Hilmelfarb explained:

From the standpoint of the Maryland common law of contracts, [a defendant]'s claimed

defense is asineffective to prevent accrua of the creditor's cause of action asisadebtor's

gatement that he mailed a check in full payment which the creditor should have received,
or that his signature on a document evidencing the obligation is unauthorized, or thet heis

4 MD. RULE 2-304(b) provides:
(b) Conditions Precedent. In pleading the performance or occurrence of
conditions precedent, it is sufficient to aver generally tha dl conditions
precedent have been performed or have occurred.

(emphasis added)



excused from paying because of materia breach in the creditor's performance. The

limitations clock begins to tick while the creditor is deciding whether an asserted defense

is meritorious.

Id at 1016. See also, Chappelle'sv. Sanders, 442 A.2d 157, 158 (D.C. 1982) (* A mere doubt in the
mind of a party in connection with hislegd rights, or hisright to recover in alawsuit, will not suspend the
running of the statute of limitations.”) (citations omitted); Washington Sec. Co. v. State, 114 P.2d 965,
967 (Wash. 1941) (“Mere doubt in the mind of respondent asto its right to recover could not suspend
the running of the Satute.”).

Moreover, if Maximadid not know, or have reason to know, of the breachin November 1993 and
February 1994, the facts of this case raise an overwheming inference that Appellee was in breach after
October 24, 1994, when another invoice was sent and went unpaid. Evenif the Court wereto bdievethat
accrual date began at that time, Appd lant’ s clam would remain std e because Maximafiled for bankruptcy
protection on June 26, 1998, and the three-year atute of limitations would have expired on November
24, 1997 (assuming the applicability of the thirty-day grace period). Surely by November 1997 the
circumstances put Maxima on notice that something was wrong. The Court in Poffenberger, supra,
explaned:

[T]he discovery rule contemplates actuad knowledge that is express cognition, or

awareness implied from knowledge of circumstances which ought to have put a person of

ordinary prudence on inquiry (thus, charging the individud) with notice of dl facts which
suchaninvestigationwould indl probability havedisclosed if it had been properly pursued.

In other words, a[complaining party] cannot

fal to
investig

ate
when
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t h e
proprie
ty of the
investig
aion is
naturall
y

suggest
ed by
circums
tances
known
to him;
and if
h e
neglects
tomake
such
inquiry,
he will
be hdd
quilty of
b ad
faith
and
must
suffer
from his

neglect.

431 A.2d. at 681. (interna citations and quotations omitted.).
Adopting Appd lant’ s position would make satutes of limitation meaningless. Under Appellant’s
view, acreditor could extend the statute of limitation beyond that contemplated by the Maryland legidature

by delaying or neglecting to send aninvoice. Moreover, adebtor could symieacreditors ability to collect
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the debt by denying receipt of theinvoice, or never approving the invoice once received. Indeed the flaw
of Appdlant’s position was highlighted when she suggested that the Statute of limitations did not begin to
toll until Appellee filed its Answer on July 27, 2001. This Court agrees with the intermediate appellate
court in Maryland that “[c]ourts should refuseto give Satutes of limitationsastrained congtruction to evade
ther effect.” Doe v. Archdiocese of Washington, 689 A.2d 634 (Md. App.1997).

The Court’sruling is aso consstent with the purpose of statute of limitations.  Here, the parties
reached a contractua agreement more than fifteen years ago, and completed performance under the
contract soon thereafter. Y et, pursuant to their contract, they waited until late 1993 and 1994 to establish
afind rate of payment. When the government established the find rate, and the thirty days expired, the
contract was more than ripe for payment. To alow Appdlants to stretch the accrua date beyond
November 1993 and February 1994, or alow Appdlant unilaterally to mold its own accrua date by
extending the thirty-day requirement for payment, would beto circumvent the god of providing defendants
and courts a degree of protection from stde claims. See Gould, supra.

Fndly, Appdlant asserts that summary judgment is inappropriate where she has not had the
opportunity to complete discovery. Appellant contends that she needs additiona discovery to “sort out
facts and to create a proper record for summary judgment.” The Court disagrees. The party seeking
additional discovery bears the burden of showing what specific facts she hopes to discover that will raise
anissueof materid fact. Evansv. Tech. Appl. & Serv. Co. 80 F.3d 954, 961 (4th Cir. 1996). Because
Appelant dleges no essentid fact today that Maxima could not have dleged in

November 1993 and February 1994, the Court finds additiona time for discovery unnecessary.
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In sum, because Appdlant filed her cdam on behdf of Maxima more than three years after the
accrua date, Appe lant’ sbreach of contract claimistime-barred. Finding no other materia fact in dispute,
the Court finds summary judgment appropriate.

CONCLUSION

For the reasons stated above, the Court will AFFIRM the judgment of the bankruptcy court. An

Order conggtent with this Opinion will follow.

Date Alexander Williams, J.
United States Didtrict Judge
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