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E. STEPHEN DERBY
U. S. BANKRUPTCY JUDGE

INTHE UNITED STATESBANKRUPTCY COURT
FOR THE DISTRICT OF MARYLAND

at Baltimore

*
Inre

*
GARRISON C. HUDSON, Case No. 06-12949-DK

* Chapter 13

Debtor.

* * * * * * * * * * * * *

FIRST SHORE FEDERAL SAVINGS AND

LOAN ASSOCIATION, *
Movant, *
V. *

GARRISON C. HUDSON,

Respondent.

MEMORANDUM OPINION OF DECISION FINDING DEBTOR ELIGIBLE TO FILE
BANKRUPTCY PETITION UNDER SECTION 109(h)(1)
AND ORDER



This matter is before the court on the Motion to Modify Stay to Nunc Pro Tunc Re Foreclosure
of Deed of Trust on 413 Hammond Street or Alternatively to Declare the Stay Ingpplicable filed by
First Shore Federd Savings and Loan Association (“First Shore Federd™). The property at 413
Hammond Street is owned by the Debtor in this Chapter 13 case, Garrison C. Hudson, and it is Mr.
Hudson'sresdence. First Shore Federd hasraised as a preliminary matter whether Mr. Hudsonisan
eligible debtor in this case under 11 U.S.C. sec. 109(h)(1) of BAPCPA, the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005.

Firgt Shore Federd and Mr. Hudson have stipulated that on the day the petition commencing
this case wasfiled, prior to filing his petition, the Debtor received credit counsding from a certified
credit counsdlor. Dkt. No. 21. The certificate of credit counseling was filed with the petition. The
parties further stipulated that without knowledge or notice that Debtor had filed a bankruptcy petition,
First Shore Federal conducted a forecl osure sale post-petition; and Debtor’ s property was sold to the
highest bidder. Findly, it was Stipulated that Debtor attempted to make post-petition payments, but
First Shore Federa refused them because of the rdlief it was seeking. Id.

The sgnificance of this prdiminary issue is that it impacts the type of rdlief that may be available
to First Shore Federd in this case on itsmotion. Mr. Hudson’'s Chapter 13 petition operated as an
automatic stay of all actions against property of the Debtor and of the bankruptcy estate. 11 U.S.C.
sec. 362(a). Since the foreclosure sale was conducted post-petition without relief from the automatic
stay having been obtained, the foreclosure sdle was void. In re Brown, 342 B.R. 248 (Bankr.D. Md.
2006). If Mr. Hudson was digible to file this case when he did, First Shore Federa would most likely

have to seek relief from the automatic stay to conduct a new foreclosure sale, and the Debtor would



have his defense of adequate protection based on his willingness to make post-petition payments on the
debt. However, if the Debtor was not digible to file this bankruptcy case, appropriate relief might bein
nunc pro tunc form, so that the actions of the creditor in conducting the foreclosure sde without
knowledge of Debtor’ s bankruptcy petition would not be treated as in defiance of the automatic stay.
The sde could be allowed to stand. In 11 U.S.C. § 362(d), there is a provison that alows the court in
granting relief asto the automatic stay to annul the Say.

First Shore Federa has questioned the Debtors digibility under 11 U.S.C.8 109(h)(1) tofile
thiscase. Section 109(h)(1) providesin relevant portion that “an individua may not be a debtor under
thistitle unless such individua has, during the 180-day period preceding the date of filing of the petition
by such individud, recelved from an gpproved nonprofit budget and credit counsdling agency . . . an
individud or group briefing (including a briefing conducted by telephone or on the Internet) that outlined
the opportunities for available credit counsding and asssted such individud in performing a related
budget andyss”

The key phrase for determining when the debtor must receive credit counsgling in order to be
eigibleis. “during the 180-day period preceding the date of thefiling of the petition.” (Emphess
supplied). Isthelanguage clear as the creditor maintains that the requirement should be read to mean
the 180-day period proceeding the day of filing, because “day” and “date’ are synonymous? Or,
should the phrase be read as the 180-day period preceding the filing, as the Debtor contends, which
amply ignores the words, “the date of”?

The court can not ignore the word “date’ and treet it as superfluous, because it is a presumption

of gatutory construction that Congress intended every word to have independent meaning. The



question is, what meaning does the word “date’ have in this section? Why did Congress use the word
“date’ ingtead of the word “day”? Does the section mean by the use of the word “date” that the credit
counsdling must occur on the “day” before the Debtor files a petition? |s there some significance that
the word “date’ rather than the word “day” was used to define the requirement in the phrase * during
the 180-day period preceding the date of the filing of the petition”?

In common language, the words “day” and “date’ can sometimes mean the same thing, but at
other times they do not mean precisely the same thing. In certain contexts the word “date’ can
encompass the concept of amoment in time.

Because the meaning of aterm used in the Bankruptcy Code is a issue here, the court should
consder how the term is used elsewherein the Code. Theterm “date” isused in 11 U.S.C. § 348
(H(D)(A). Thissection, which deals with the effect of a converson, provides that when a case under
Chapter 13 is converted to a case under another chapter, property of the estate in the converted case
shall consst of property of the estate “ as of the date of filing of the petition.” (Emphasis supplied).
When this section says “as of the date of filing of the petition”, it means as of the moment of the filing of
the petition. It identifiesamoment intime. It does not say “any time within twenty-four hours’ of the
filing of the petition some of the property is property of the estate and some may not be. Such aresult
would provide uncertainty. A bright line isrequired to define what is and what is not property of the
edate, and that bright lineisamoment in time, namely, the filing of the petition. In this context, the term
“date’ conveys an exact moment intime. Section 348(f)(1)(A) continues. “that [referring to property of
the estate] remainsin the possession of or is under the control of the debtor on the date of conversion.”

(Emphasis supplied). Again, the phrase “the date of” means at the moment of converson. It does not
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mean earlier in the day or later in the day after the conversion. It means as of that moment, because
exact certainty is required to define the rights of parties.

Theinterplay between 11 U.S.C. § 547 and 8 549 further supports the court’ s view of the
bright line use of the term “date’ within the Bankruptcy Code. Section 547 (b)(4)(A) authorizes the
trustee to recover transfers made “on or within 90 days before the date of the filing of the petition.”
Conversdly section 549 (a)(1) authorizes the trustee to avoid atransfer “that occurs after the
commencement of thecase” Thefalureto observe abright line rule to identify avoidable transfers
under Section 547 would permit a gap to arise between midnight and the actud time the petition was
filed. Thus, preferentid transfers made during the morning preceding an afternoon petition filing would
ecape the trustee’ s grasp.  Absent compelling reasons to the contrary, it should be presumed that
Congress intended the term “ dat€’ to have the same meaning in one section of the Bankruptcy Code as
another. In the context of the Bankruptcy Code, the term “date” gppears to identify amoment in time,
rather than a span of time.

Theword “day” has at least four different, commonly used, dictionary definitions that
reasonably might be rdevant here: (1) the period of light between dawn and nightfal; (2) a24 hour
period during which the earth completes afull rotation on its axis, (3) one of the numbered 24 hour
periods into which aweek, month and year are divided; and (4) the part of a calendar day that is st
asdefor work. Webster's|l, New Riversde Univergity Dictionary (1984). If theterm “date”’ isto be
read as synonymous with the term “day”, it would be necessary to pick which definition of day applies,

aprogpect which itsdlf introduces additiona uncertainty.



Firgt Shore Federd, in arguing here that “preceding the date of filing” meansthe same as
“preceding the day of filing”, implicitly adopts a definition of day as one of the fixed 24 hour periods into
which aweek, month and year are divided measured from midnight before the petition isfiled to
midnight after the petition isfiled. However, under the Bankruptcy Code references to the date of a
petition tend of necessity to be far more precise in time, because there is greeat Sgnificance to the status
of property, events and actions whether they are pre-petition or post-petition.

The court concludes that the word “date” conveys more than the word “day.” At lesst the
word “date’ isalittle more flexible in context. The meaning of “date’ is commonly day, month and
year, absent other circumstances. Even in Black’s Law Dictionary, where this common definition is set
out, the definition is followed by the satement: “Also the time o specified.” Black’s Law Dictionary,
(5™ ed. 1979). An example of “the time so specified” would be atime specified in a contract, such as
“the date of performance shall be before 4pm.”

In asense, the contract here is the Bankruptcy Code, and the specification isin Section
109(h)(1). Becausetheterm “date” can incorporate the concept of time, thereis ambiguity in use of
the term that leads the court to look beyond the precise words of the statute to seeif there is something
in legidative higtory that would suggest how Congress intended the term to be understood. The Debtor
has argued that the legidative history supports his pogtion. However, it is not dispostive, because it
leaves out adiscussion of theword “date.” It saysthat a person must have credit counseling before he
or she can file a bankruptcy case, without saying that the counsding may be the same day or must be

the day before the petition may be filed.



This legidative history supports the Debtor’ s argument to some extent; but it is not conclusive.
The House Report states that “[s]ection 106(a) of the Act amends section 109 of the Bankruptcy Code
to require an individud-as a condition of digibility for bankruptcy rdief-to recaive credit counsding
within the 180-day period preceding the filing of a bankruptcy case by such individua.” H.R. Rep. No.
31(1), 109th Cong., 1st Sess. 2005, p. 54.

The Debtor argues in his Memorandum in Opposition that Since Congress | eft the phrase “at
least one day prior to the date of filing the petition” out of the record and comments on section 109(h),
it was not the intent of Congress to require a 24-hour waiting period. The Debtor concludes that
Congress smply intended that a debtor receive credit counseling before filing a bankruptcy petition.
However, the House Report smply does not say as much, nor does it deny such on any interpretation.
It leaves the door open. The court must thus turn to other sources for the meaning of Section 109(h).

From definitionsin various dictionaries, it gppearsthat “date’ usudly means day, month and
year, but there are exceptions which state that in certain contexts the word “date” incorporates the
concept of time. Here, the concept of time isthe provison of abright line, which is the moment of the
filing of the petition.

In Inre Mills, Judge S. Martin Ted, Jr. of the U.S. Bankruptcy Court for the Digtrict of
Columbia focused his opinion interpreting Section 109h)(1) on the issue of whether the date of the filing
of the petition should be included within the 180-day period. He states that “ section 109(h) does not
amply require that the debtor obtain credit counseling before she files her bankruptcy petition. Instead,
it specifies that credit counsding must be obtained prior to ‘the date of the filing of the petition.”” Inre

Mills, 341 B.R. 106, 108 (Bankr. D.D.C. 2006). The court in Mills continues, “[i]t is settled that when



a datute requires an act to be done within a specified number of days prior to afixed date, the last day,
namely, the fixed date, isto be excluded . . .in making the cdculation.” Inre Mills, 341 B.R. 106,108,
dting Sate v. Zaller, 142 Ohio St. 186, 187 (1943). “Accordingly, the latest that the debtor [can] . .
. obtain credit counsdling . . .[ig] the date prior to her petition date.” Inre Mills, 341 B.R. at 108.
Judge Ted restated his conclusonsin In re Murphy, 342 B.R. 671 (Bankr. D. D. C. 2006).

In avery recent case decided on July 31, 2006, the Court in the Eastern Didtrict of Tennessee
follows the reasoning of Judge Ted. Inre Cole, 2006 WL 2336586 (Bankr. E.D.Tenn). Thecourt in
Cale considered Bankruptcy Code sections which use the phrase “on and within the 90-days before
the date of the filing of the petition” in conjunction with Bankruptcy Rule 9006(a) to arrive a its holding.
The “court finds that § 109(h)(1)’s * 180-day period preceding the date of filing of the petition’ does not
include the date upon which a debtor’ s bankruptcy petitionisfiled.” Inre Cole, 2006 WL 2336586, 7
(Bankr. E.D. Tenn.) The court focused on the definition of each word as found in common practice, but
it did not address specifically the meaning and use of the word “date” within the Bankruptcy Code

Mills and Cole rest upon an interpretation of the phrase * during the 180-day period preceding
the date of filing the petition” which focuses on whether the date of filing should be included in the 180
day period. This court, however, respectfully concludes that the proper focus is on the meaning of the
term “date’ in relation to the filing of the petition, because Section 109(h)(1) sets adeadline for credit
counsdling that must be accomplished for a debtor to be digible to file a petition. 1t is not measuring the
period of timethat is a issue here; rather, it isthe deadline by which credit counsding must be

accomplished.



In In re Warren, the court inquired into the meaning of the phrase “date of filing.” Inre
Warren, 339 B.R. 475 (Bankr. E.D.Ark 2006). The court considered the waysthat “date’ is defined
in common language and the way “date’ isdiscussed in caselaw.  Citing Black’s Law Dictionary, the
court recognized that “date’ doesrefer to acdendar day; “[h]owever, in some instances, asthe
Black’s definition implies, ‘date’ refers not only to a specific caendar day but aso to a specific time on
that day.” In re Warren, 339 B.R. 475, 497 (Bankr. E.D. Ark 2006). The court applied this concept
in the bankruptcy context, explaining,

the Court interprets the words “ date of filing” as used in section 109(h)(1) to mean the

specific day, month, year and time of day the petition wasfiled. In Bankruptcy, the

exact time of filing isa criticd bright line in determining property rights of debtors and

creditors. At the moment a petition for reief isfiled, the autometic stay goes into effect,

affording the debtor an extrameasure of protection from legd maneuvers of his

creditors. On October 27, 2005, at 3:03pm., the debtor in this case was subject to

impairment of his property interests; a 3:04pm., the moment of filing, he received the

relief from his creditors afforded him by the automatic stay and other provision of the

Bankruptcy Code.

Inre Warren, 339 B.R. 475, 480-481 (Bankr. E.D. Ark. 2006).

This court finds that the result in the Warren case is more persuasive, for the reasons that this
court has articulated not limited to the logic of that opinion. In Warren the court recognized thet there is
a difference between the word “day” and the word “date’, and this court agrees that the word “ date’
can encompeass the concept of atime whereas the word “day” would not. Putting thet in the
bankruptcy context, the court concludes that a moment in time is incorporated into the term date when
it refersto thefiling of a petition to provide certainty and a bright line. It does not advance the design of

the Bankruptcy Code to adopt a more imprecise definition of “date’ as including the notion of the day

asitisused in Section 109(h)(1).



It isargued by First Shore Federd that Congress intended to require a debtor to receive credit
counsdling at least by the day before the debtor became dligible to dlow a person to deep on his or her
decison to file a bankruptcy petition. Thiswaiting period would dlow for reflection and would
emphasi ze the seriousness of the debtor’ s decision to file for bankruptcy relief. Thereisno legidative
higtory to support thisargument. Further, in the world of dectronic filing, thislogic for achieving the
gtated objective redly does not hold up. Bankruptcy petitions may now be filed dectronicaly 24 hours
each day, seven days each week. Credit counsding may be obtained on-line. There amply isno filing
ddlay that can be enforced fairly.

Asthe United States Trustee for the Digtrict of Maryland highlighted in its Limited Opposition

to the Motion of First Shore Federal Savings and Loan, the court’ s view in Warren is supported by the

paradox that would exigt if the conclusion reached in Mills and Cole were adopted. The paradox would
be that a debtor who failed to obtain credit counsding prior to filing, but dleged inability and requested
awalver, could maintain his or her case, but a debtor who obtained such counsdling the day of but prior
to filing his or her petition would be indligible and could not maintain hisor her case. In other words,
the debtor who expended the effort to obtain credit counsdling prior to filing his or her petition, but on
the same day, would be penalized; while the debtor who failed to obtain any credit counseling before
filing would be rewarded, at least temporarily.

A debtor under section 109(h)(3) may obtain an extension for filing the certificate of credit
counseling by showing exigent circumstances. If an exigent debtor may obtain relief under the

Bankruptcy Code without first obtaining a certificate of credit counsdling, it does not appear logically
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congstent that a conscientious debtor who accomplishes everything before he or she files should be
delayed until 12:01am on the next day.

For these reasons, the court does not find persuasive arguments that credit counsding must be
accomplished by the day before the filing of a petition. The better result isto use as a bright line the
moment of filing, asis done e sawhere in the Bankruptcy Code. The word “date’ in the bankruptcy
context encompasses the concept of a moment in time.

The factsin the case before the court indicate that the Debtor received credit counsgling from a
certified credit counsdor on the day of filing for relief under the Bankruptcy Code, and the Debtor
received this counsding before the actud date of filing the petition. The court finds based on the above
reasoning that the Debtor was dligible to seek relief and protection under Chapter 13 of the
Bankruptcy Code. Consequently, the motion for preliminary relief will be denied.

Therefore, it is by the United States Bankruptcy Court for the Digtrict of Maryland,

ORDERED, that the Debtor is an digible debtor under 11 U.S.C. 8 109(h)(1); and it is further

ORDERED, that the motion of First Shore Federd to declare the stay ingpplicable because the

Debtor isindigible under 11 U.S.C. § 109(h)(1) is DENIED.

CC:

Antonio Aquia, Esquire
220 North Liberty Street
Bdtimore, MD 21201
Debtor’ s Attorney
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Gerard R. Vetter, Esquire
7310 Ritchie Highway

Suite 715

Glen Burnie, MD 21061-3293
Chapter 13 Trustee

Edmund A. Goldberg, Esquire
Office of the U.S. Trustee
U.S. Courthouse, 2™ Floor
101 West Lombard Street
Baltimore, Maryland 21201

John B. Robins, 1V, PA

128 East Main Street

Salisbury, Maryland 21801

Attorney for First Shore Federal Savings
and Loan Association

END OF MEMORANDUM AND ORDER





