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E. STEPHEN DERBY
U. S. BANKRUPTCY JUDGE

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MARYLAND

a Bdtimore
Inre *
*
USINTERNETWORKING, INC., * Case No. 02-50215-SD
* Through 02-50219-SD
Debtor. * Chapter 11

* Jointly Administered Under
* * * * * * * Case No. 02-50215-SD

USINTERNETWORKING, INC., *
*
Fantiff, *

VS. * Adversary No. 02-5858-SD

GENERAL GROWTH MANAGEMENT, *
INC., *

Defendant. *

MEMORANDUM OPINION GRANTING
DEFENDANT'SMOTION FOR PARTIAL SUMMARY
JUDGMENT ON COUNTSI, I1 AND IV
OF DEBTOR’'SAMENDED COMPLAINT

The question raised by Defendant’s motion for partid summary judgment is whether this court

should facilitate the reorganized Debtor’ s pursuit, for its benefit, of a potentially valuable cause of action

P. 78, 79, 100, 109



for breach of contract that the Debtor failed to disclose to its creditors or to the court, in its schedules or

inits disclosure statement, before confirmation of its Chapter 11 plan of reorganization. The answer isno.

|. Facts Not in Genuine Dispute

In its amended complaint the reorganized USinternetworkng, Inc. aleges that the Defendant,
Generd Growth Management, Inc. ("GGMI"), breached a services contract and caused US more than
$11 million in damages. GGMI has filed amotion for partid summary judgment asto Countsl, 1, 111 and
V. Count Il was dismissed previoudy by order dated September 26, 2003 for failure to State aclaim of
action upon which relief could be granted.

The dispute between USinternetworkng, Inc. ("US") and GGMI centers around the agreement
between US and GGMI for US to create and implement an internet service solution for GGMI (the
"Agreement”). The Agreement provided it was to be governed by the laws of Illinois. GGMI was
obligated to pay US in monthly ingadlments over the 39 month term of the Agreement. Specific terms
relating to the ingtalment paymentswere set forth in schedul es attached to the Agreement. The Agreement
aso contained a Limitation of Liakility Clause ("LLC") that purported to limit the liability for breech to the
amount of fees actudly paid under the Agreement, and to disallow recovery for consequentiad damages.
On May 31, 2001, GGMI terminated the Agreement, citing US’s failure to meet certain terms as
appropriate grounds for cancellation.

The amended complaint conssts of five counts, summarized below.

Count |. Declaratory Judgment:



USi seeksadeclaratory judgment pursuant to 28 U.S.C. 8 2201. Specificdly, US asksthe court
to declare that (1) the LLC conflicts with the payment schedules, and (2) that the payment schedules
control, sothat US may seek full recovery of itsdamagesfor breach of contract, unrestricted by the LLC.
Count Il. Reformation:

USi asksfor reformation of the LLC. Specificaly, US arguesthat this clause was not negotiated
by the parties and it was dipped in at the last second without its knowledge.

Count I11. Declaratory Judgment:

US sought a declaratory judgment that GGMI had waived any prepetition defaults of US. This
count was dismissed by the court’s prior order.
Count 1V. Breach of Contract:

USi dlegesthat GGMI wrongfully terminated the Agreement and requests compensatory damages
in the amount of $11,160,200, plus prgjudgment interest on unpaid fees.
Count V. Objection to Claims:

USi objectsto GGMI’s claim of $650,000 because it dlegesthat GGMI, not USi, breached the
Agreement.

US and its related entities filed their voluntary petitions for reorganization under Chapter 11 on
January 7, 2002. The caseswerejointly administered under US’ scase. Thiswasaplanned filing, but the
plan was not pre-packaged. US advised the court in its first day motions that it had received letters of
intent from Bain Capitd Partners, LLC for an investment of up to $100 million if certain conditions were
met. These conditionsincluded the investor owning most of US’ s common stock and reaching agreement

onregructuring al of US’ sdebt. WhileUS and theinvestor had reached agreement on the principa terms



for an investment and restructuring, "US was unable to reach agreement with its equity holders and debt
holders and Bain for an out-of-court restructuring.” E.q., Dkt. No. 12, 1 14; seedsoid. a 113.

The reorgani zation case proceeded on an accelerated basis. USi filed its scheduleson January 15,
2002. Neither its Statement of Financia Affarsor its Schedules disclosed the existence of aclam againgt
GGMI. Dkt. Nos. 74, 75. US never amended its Statement of Financial Affairs or its Schedules to
disclose such aclam.

The cover page for US’s Schedule B - Personal Property states: " . . . list al persond property
of thedebtor of whatever kind." Item 20 on Schedule B cdlsfor " Other contingent and unliquidated clams
of every nature, including tax refunds, counterclaims of the debtor and rightsto setoff clams.” US included
oneiteminthiscategory of persona property, aMaryland Salesand Use Tax refund claim for $2,008,000,
but it did not includeits clam against GGMI here, or e sewhere on Schedule B, as an Account Recelvable
or othewise. The Executive Vice President and Chief Financid Officer of US, William H. Washecka,
executed US’ s schedule by declaring "under pendties of perjury that | haveread . . . ScheduleB. . ., and
that [it ig] true and correct to the best of my knowledge, information and belief. Although every effort has
been made to make the Schedul es accurate and compl ete, because of the magnitude and complexity of the
task, inadvertent errors or omissons may exist."

A committee of unsecured creditorswas appointed by the U.S. Trustee on January 15, 2002 (Dkt.
No. 77), and from the court’ sobservation, the committee was actively involved in the adminigration of this
case.

USifiled itsinitid disclosure statement and plan on January 28, 2002. Dkt. Nos. 99, 100. On

February 15, 2002 it filed afirst amended disclosure statement and plan, and on March 15, 2002 it filed
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a second amended disclosure statement and plan. Dkt. Nos. 166, 167, 252, 253. An amended second
amended di sclosure statement and an amended second amended plan werefiled on March 19, 2002. Dkt.
Nos. 270, 271. At hearings on March 19 and March 22, 2002, the Disclosure Statement for Debtors
Second Amended Joint Chapter 11 Plan of Reorganization, with further amendments and interlineations,
and revised notice procedures were gpproved by the court for submission to creditors to solicit votes for
US’splan of reorganization. Dkt. Nos. 276, 286, 287, 288. US did not disclosethat it possessed aclam
agang GGMI inits approved disclosure statement or in any draft thereof that wasfiled in its bankruptcy
case. Suchaclam isaso not mentioned or specificaly trested in US’s plan of reorganization that was
circulated to creditors and on which they voted. See Dkt. No. 289.

On March 27, 2002, before confirmation of its plan of reorganization, US filed its origind
complaint againg GGM I in the Circuit Court of Cook County, lllinois. The complaint aleged breach of
acontract entered into on September 29, 2000 that had been terminated on May 31, 2001 by GGMI.
US did not quantify its alleged damages. It claimed damages in an amount to be determined after trid.
Def. Memo., Exh. D. After GGMI filed its proof of clam in US’s bankruptcy case, US voluntarily
dismissed its Illinais litigation. US filed the ingtant adversary proceeding on October 24, 2002, five and
one-haf months after confirmation of its plan of reorganization.

US, by its senior vice president, genera counsd and secretary, William T. Price, acknowledged
that it knew shortly after May 1, 2001 that GGMI’s position was that its contract with US had been
terminated. Atthetime US’sposition wasthat GGMI owed US the remaining contract value, which was
goproximately $11 million as of April 1, 2001. Def. Memo., Exh. C ("Price Deposition”), p. 220-221.

US’sboard was advised. 1d. a p. 221. US was aware of its clam against GGMI asof June 22, 2001,



and by |etter it proposed that GGMI make a sattlement payment to it of morethan $1. million. 1d. at p. 228
and Dep. Exh. 71; Def. Memo., Exh. B, Affidavit of Danid J. Sheridan, & Exh. 2. Also, asof August 15,
2001 Mr. Pricefurther testified US wasaware of itsclamsagainst GGMI for breaches of their agreement.
Price Deposition, p. 230.

Thefinancd projectionsgiven to Bain Capitd andtoitscreditorsin negotiations, which beganwith
creditors in October, 2001, did not include what GGMI owed to US. Affidavit of David Miller, Vice
Presdent and Treasurer of US, Exh. 1 to Plantiff’s Oppostion to the subject motion ("Miller Affidavit"),
1Is6, 11. Theseprojectionswerea liquidation analysis estimating proceedsat $35 to $48 million and going
concern balance sheets, income and cash flow statements. 1d. at s 7, 8.

After aconfirmation hearing on May 5, 2002, US'’s Second Amended Joint Chapter 11 Plan of
Reorganizationwas confirmed by Order entered on May 8, 2003. Dkt. No. 508. See Dkt. No.493. US
never advised creditors generdly or the court in particular of its contract cdlaim against GGMI during the
plan confirmation process.

USidid not discloseitsclam against GGMI to creditorsbecause US had apolicy "of not reporting
revenue and/or related accounts receivable from clients’ who were severa months in arrears and from
clientswho had given US atermination notice. Miller Affidavit, 11. Consstent with generdly accepted
accounting principles (GAAP), "as a genera policy, US would not report such questionable accounts
because it might mideadingly overstate US'’ s reported and potential revenue, earnings and assets.”  1d.
a 913.

Under US’s confirmed plan, al existing shares of stock were cancelled, and new shares of stock

were issued to the new investor for $81.25 million, with an additiona $25 million investment availableif the



reorganized US met certainfinancia targets. Generd unsecured claims, senior creditor claims, convertible
subordinated note claims, and convenience claimsreceived, or were promised, payment of lessthan 100%
of their daims. For example, US estimated the recovery for general unsecured claims as 34.34%. See
Dkt. No. 288, Discl. Stmt., pp. 12-21. Because deferred payments were represented by notes issued
under the plan, the amount of paymentsto creditors will not be affected by the outcome of US’s breach

of contract clam againgt GGMI. [f the reorganized US obtains arecovery from GGMI, it will keep it al.

[I. Contentions of the Parties

A. GGMI’ s Motion for Partial Summary Judgment

GGMI’'smoation for partid summary judgment on Counts | through IV is based on the doctrine
of judicid estoppe. GGMI arguesthat because US failed to discloseitsunliquidated clam againg GGMI
in its bankruptcy schedules, disclosure stlatements, and plan, and because the plan was confirmed, US is
judicidly estopped from pursuing this cause of action which wasknowntoit and whichit failed to disclose

to its creditors and to the court.

B. US’s Opposition

US responded with two basic arguments.  Firg, it argues that GGMI’s motion for partia
summary judgment is procedurdly improper because GGMI did not answer the Amended Complaint and
rase estoppd as an affirmative defense as required by Fed.R.Civ.P. 8(c). Second, it contends that none

of the four eements of judicid estoppel are present.



I11. Conclusions of Law

A Procedural Issue

USi contends that because GGMI failed to file an answer in which it asserts judicid estoppel as
an dfirmative defensg, it is now precluded from doing 0. Alternatively, US arguesthat GGMI should be
judicdly estopped from claming it now hasan affirmative defense when, in support of itsmationto dismiss,
it had dtated that "no answers or affirmative defenses are pending.”

GGMI responds that the procedural argument is moot because GGMI has since filed an answer
which contains the affirmative defense of judicid estoppd.

An afirmative defense may be waived unlessit israised in arespongve pleading. However, the
falure to raise an afirmative defense until the summary judgment phase of a case does not wave a

defendant's ability to assert a defense, absent ashowing of preudice to the plaintiff. Corndl v. Council of

Unit Owners Hawaiian Village Condominiums, Inc., 983 F.Supp. 640 (D.Md.1997). US has not even

argued that it has been prgudiced by GGMI’'s ddlay in pleading judicid estoppd in an answer to the
amended complaint. It would be difficult for US to make such an argument given the fact that GGMI
rased the defense in its answer to US’ s origind complaint. 1t appears that US has thus been aware of
GGMI’s affirmative defense of judicid estoppel since January 28, 2003, the date of GGMI’ s answer to

the origina complaint. Consequently, US’s procedura objection will be overruled.



B. Sandard for Summary Judgment

Pursuant to Fed. R. Civ. P. 56(c), made applicable by Fed. R. Bankr. P. 7056, summary judgment
isproper where"the pleadings, depositions, answerstointerrogatories, and admissonsonfile, together with
the affidavits, if any, show that there is no genuine issue as to any materid fact and the moving party is

entitled to judgment as amatter of law." See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250, 106

S. Ct. 2505, 2511, 91 L. Ed.2d 202 (1986). A materid fact is one that might affect the outcome of the
uit. Seeid. at 248. A genuineissue of materid fact exists where "the evidenceis such that areasonable
jury could return averdict for the nonmoving party.” Id. at 248-49. In determining the facts for summary
judgment purposes, the court may rely on affidavits made with persond knowledge that set forth specific
facts otherwise admissible in evidence and sworn or certified copies of papers attached to such affidavits.
Fed. R. Civ. P. 56(€). Permissible inferences to be drawn from the underlying facts are viewed in the light
mogt favorable to the nonmoving party, but if "the record taken as awhole could not lead arationd trier
of fact to find for the non-moving party,” summary judgment may be granted. Miller v. FDIC, 906 F.2d
972, 974 (4th Cir. 1990).

The moving party bears the burden of producing evidence to demonstrate the absence of any

genuire issue of materia fact. Ross v. Communications Satellite Corp., 759 F.2d 355, 364 (4th Cir.

1985). Once amotion for summary judgment is made and supported, the nonmoving party "may not rest
on the mere alegations or denids of [that] party's motion, but... must set forth specific facts showing that
thereisagenuineissuefor trid.” Anderson, 477 U.S. a 248. The non-movant "must do more than smply

show that there is some metgphysica doubt asto the materia facts” Matsushita Elec. Indus. Co., Ltd. v.




ZenithRadio Corp., 475 U.S. 574, 586 (1986). It must show thet thereis sufficient evidencefromwhich

areasonable factfinder could find itsfavor. 1d.

Intheingtant adversary proceeding there are no genuineissues asto the materia factsthat: (1) US
knew of its clams agangt GGMI before filing its Schedules and Disclosure Statement and before its Plan
was confirmed; (2) US falled to disclose its clams againgt GGMI in its bankruptcy case before its
reorganization plan was confirmed; and (3) US intentiondly failed to discloseitsdamsinitsreorganization

case because of acompany policy.

C. Judicial Estoppel
"Judicia estoppel isan equitable doctrinethat existsto prevent litigantsfrom playing ‘fast and loose

with the courts-to deter improper manipulation of the judiciary.” Folio v. City of Clarksburg, West

Virginia, 134 F.3d 1211, 1217 (4th Cir.1998) (quoting John S. Clark Co. v. Faggert & Frieden, P.C., 65

F.3d 26, 28-29 (4th Cir.1995)). To beinvoked, the doctrine of judicia estoppel requires four eements
to be present: "(1) the party to be estopped must be advancing an assertion that is inconsstent with a
positiontaken during previouslitigation; (2) the position must be one of fact, rather than law or legd theory;

(3) the prior position must have been accepted by the court in thefirst proceeding; and (4) the party to be

estopped must have acted intentiondly, not inadvertently.” Havird Oil Co., Inc. v. Marathon Qil Co., Inc.,

149 F.3d 283, 292 (4™ Cir. 1998).
1)
Astothefirs ement, theissueiswhether US isadvancing an assertionincong stent with apostion

it has taken during previous litigation. The previous litigation here is US’ s reorganization case, which
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culminated in an order of thiscourt confirming US’ s plan of reorganization. Initsreorganization case, US
wasrequiredtofile, inter dia, a"schedule of assets’. 11 U.S.C. §521(1). TheBankruptcy Rulesrequire
the schedulesto be as prescribed by the Officid Forms. Fed.R.Bankr.P. 1007(b)(1). The schedulesare
due at the outset of the case, with the petition or within 15 days thereafter, unless extended by the court.
Id. a Rule 1007(c). Officid Form 6, for Schedule B requires adebtor to list "al persond property of the
debtor of whatever kind." The purpose of the disclosures in these schedulesisto dlow partiesin interest
to rely on them during administration of the case. Property of a bankruptcy estate is defined broadly to
indude "dl legd or equitable interests of the debtor in property as of commencement of the case” 11
U.S.C. 8§ 541(a)(1). Thisincludesal causes of action that could be brought by adebtor. See Seward v.
Devine, 888 F.2d 957, 963 (2™ Cir. 1989).

Aspart of oliciting thevotesof creditorsfor acceptance of itsplan of reorganization, adebtor must
transmit to its creditors a written disclosure statement that has been approved by the court "as containing
adequate information.” 11 U.S.C. § 1125(b). Adequate information is such information aswould enable
atypicd, hypotheticd, reasonable investor of each voting class of dams"to make an informed judgment
about theplan.” 1d. at 8§ 1125(a)(1).

GGMI poditsthat US had an affirmative duty to discloseitsdamsagaing GGMI, and thefallure
to do so condtitutes an inconsistent pogition in a prior judicia proceeding. US counters that its mere
dlence, its omission from its schedules of potentid litigation, does not satisfy the inconsstent position
requirement. It maintains there could be no mideading of the court from its slence, because the instant
complant does not arise from litigation or the same issue that was before the court when its plan of

reorganization was confirmed. Further, US sresses that it did not provide haf truths, make partia
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disclosure, or make related disclosures. Since it did not list GGMI as a creditor, it asserts there was no
need to disclose its claim againgt GGMI.

US’sarguments on thisfirs point are devoid of merit. They fail utterly to recognize the obligation
of adebtor to disclose al of its assats, including unliquidated assets, for scrutiny by its creditors and the
court during the reorganization process. The court and creditors rely on the nondisclosureof an asset as
animplicit denid (exduding assets de minimis) of the existence of the asst.

"It goes without saying that the Bankruptcy Code and Rules impose upon bankruptcy debtors an
express, afirmativeduty to disclosed| assets, including contingent and unliquidated claims. 11 U.S.C.
8§521(1). ... ‘Theduty of disclosure in a bankruptcy proceeding is a continuing one, and a debtor is
required to disclose all potentid causes of action.” " Inre Coadtal Plains, Inc., 179 F.3d 197, 207-08
(5" Cir. 1999). (Emphasisin the original.) Full and complete disclosure is required to preserve the

integrity of the judicia function of the bankruptcy courts. As explained in Rosenshein v. Kleban, 918

F.Supp. 98, 104 (S.D.N.Y. 1996):

The rationde for these decisons [applying the doctrine of judicia estoppel in referenceto
bankruptcy cases| isthat theintegrity of the bankruptcy system depends on full and honest
disclosure by debtors of dl of their assets. The courts will not permit a debtor to obtain
relief from the bankruptcy court by representing that no clamsexist and then subsequently
to assert those claims for his own benefit in a separate proceeding. The interests of both
the creditors, who plan their actions in the bankruptcy proceeding on the basis of
information supplied in the disclosure statements, and the bankruptcy court, which must
decide whether to approvethe plan of reorganization onthesamebas's, areimpaired when
the disclosure provided by the debtor isincomplete.

Accord, Krysta Cadillac -Oldsmobile GMC Truck, Inc. v. General Motors Corporation, 337 F.3d 314,

321-323 (3" Cir. 2003).
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Thedoctrineof judicia estoppd hasbeen invoked to bar adebtor that hasfailedto discloseaclam

initsbankruptcy casefrom later pursuing that clam. See, e.q., Rosensheinv. Kleban, 918 F.Supp. at 104-

105; Krystal Cadillac; OneidaMotor Freight, Inc. v. United Jersey Bank, 848 F.2d 414, 419-420 (3™ Cir.

1988); Coadtd Plains, and cases cited therein, 179 F.3d at 208-209, n. 7. US’s contention that this
adversary proceeding does not arise from the samelitigation or issue between the parties confusesjudicid
estoppel with the doctrine of equitable estoppel. "Judicid estoppel 100ks to the connection between the
litigant and the judicid system while equitable estoppel focuses on the relationship between the parties to

the prior litigation." Oneida, 848 F.2d at 419. USi’ sfailureto discloseits $11,000,000 plusclaim againgt

GGMI, which is asserted here, inits plan confirmation process, leaving the court to gpprove its disclosure
gatement and to confirm its plan without knowledge thereof, undermined the integrity of the judicid
process, namely, the court’ sfina decisons on those matters.

US’sreliance on Ryan Operations G.P. v. Santiam-Midwest L umber Co., 81 F.3d 355 (3 Cir.

1996) for the propositions that silence is not anincong stent representation of no clam and thet thefailure
to lig the clam may be offset by the fallure to liss GGMI as a creditor, dso misses the mark. In Ryan
Operations the court expressly |eft open the question whether a bankruptcy debtor’ sviolation of statutory
disclosure duties, standing adone, can support afinding that the debtor has asserted inconsstent positions
for judicial estoppd purposes. Id. a 362. The court did not address the issue since it found judicid
estoppd did not apply because there was no evidence of the debtor’'s bad faith. Id. The court’s
datements about mere silence, in context, were only that it wasnot reaching theissue. Id. at 362. It was
in finding no evidence that the debtor deliberately asserted incongstent positionsto gain an advantage that

the court noted the debtor’ s offsetting faillures to discloseits clam and its corresponding debt. 1d. at 363.
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In this proceeding, the undisputed testimony is that US’s claim againgt GGMI was ddiberately
omitted fromitsdisclosuresto creditors and to the court during the bankruptcy case. US falledto disclose
its dam agangt GGMI even though it had knowledge of the existence of the dam, knew the amount it
clamed, had advised its Board, and, ultimately, had filed an action to recover the clam in lllinois.

Consequently, the Ryan Operations case is ingppodsite. US’s assertion of Counts | through IV againgt

GGMI isinconggent with its nondisclosure of those dams initsreorganization case, and thefirst dement
of judicid estoppd is satified.
)

The issues raised by the second dement required to trigger judicid estoppel iswhether US took
any pogtion a dl, but if it did, whether it was a position of law, rather than of fact.

The subject, namdy, US’s clam againgt GGMI, was afact. Thefact of itsexistence was tecitly
admitted by US whenit filed itscomplaint in lllinois against GGMI during adminigtration of thecase. US,
by its general counsd, knew of the claim’s existence in 2001, beforeit filed for reorganization. Theclam
was property of US’s bankruptcy estate under 11 U.S.C. § 541(a).

USi took a position that the existence of this clam should not be disclosed. In view of US’s
obligations to disclose al its assets and property under the Bankruptcy Code and Bankruptcy Rules and
Forms, and inview of thesworn certification by US’ sExecutive Vice Presdent and Chief Financid Officer
in executing US’ s schedules, US'’ s nondisclosure amounted to a position that the $11,000,000 claim, in
fact, did not exist.

USi contendsthat the position it took not to disclosewaslega, and thus does not satisfy the second

eement required to invokejudicid estoppe. This contention is flawed, because it focuses on the reasons
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why US took the pogition that the claim need not be disclosed, rather than on the existence of the claim,
which was the factua subject matter that was not disclosed. Further, thelegd position itsdf iserroneous.

US presented testimony thet it had a policy of not reporting questionable accounts receivable in
itsfinancial statements based on aconservative approach under GAAP. Miller Affidavit, §s11-13, 24-25.
Asareault, US arguesit was not required as a matter of legd theory to indudeitsdam agang GGMI in
its bankruptcy schedules or disclosure statement. Plaintiff’ s Opposition, p. 12. However, GAAP does

not control the definition or value of property in a bankruptcy case. Cf., In re Merry-Go-Round

Enterprises, Inc. (Devan, Trusteev. CIT Group), 229 B.R. 337, 342-43 (Bankr. D. Md. 1999) (GAAP
gtandards for asset vauation and sum of debts are not synonymous with corresponding standards under
the Bankruptcy Code). It isnot materid to whether disclosure of US's GGMI claim was required under
the Bankruptcy Codethat GAAPdid or did not require, or excused, itsdisclosure asan account receivable
in US’s financia statements or in a footnote or prohibited its disclosure atogether. For example, the
trestment of a contested account recelvable under GAAP may beinfluenced by whenit can or should fairly
accrue into income, while whether a claim of the debtor must be disclosed in a debtor’ s bankruptcy
schedules is controlled by whether it exists as alega or equitable right of the debtor. Compare, eg.,
Financid Accounting StandardsBd., Fin. Acc’'tg StdsNo. 5, " Accounting for Contingencies' (1975) with
11 U.S.C. § 541(a).

Since the existence of the clamsthat were not disclosed by US initsreorganization case and are

asserted now is amatter of fact, the second eement for invocation of judicia estoppel is met.

3
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Addressing thethird e ement whether the court accepted US’ sprior position, US seekstorefocus
the question to whether creditorsrelied on its bankruptcy disclosures. Thelogic of itsargument isthat this
reorganizationwas possible only because an investor would invest $81 millionif US restructured its debts.
Since US had agreementswith most, although not l, of its creditors prepetition, creditorswere not relying
on US’sfilingsin the bankruptcy court to approve the plan. Consequently, as essentidly a prepackaged
plan where "the thrust of US’s proceedings before this Court was to have the Court approve those
agreements [with creditorg as the basis for reorganization, US submits that it gppears unlikely that the
Court took into account the absencefrom US’ sPlan, or Disclosure Statement of any referenceto GGMI."
Paintiff’sOppogtion, p. 14. US’sargument is unpersuasive both as a matter of law and of fact. Itis
not necessary for the court to find that acreditor actudly relied on US’ sfallureto discloseitsclam agangt
GGMI in voting for the plan, because detrimenta reliance is not an element of judicid estoppd. The
doctrine of judicid estoppel isinvokedto protect theintegrity of thejudicia process. "Becausethedoctrine
[of judicia estoppdl] is intended to protect the judicia system, rather than the litigants, detrimenta
reliance by the opponent of the party against whom the doctrine is applied is not necessary.” Coastal
Hans, 197 F.3d a 205. (Emphasisin the original.)

US’ scontentionsthat most creditorshad reached agreements prepetition and thuswerenot relying
onUS’ sbankruptcy filingsoverlookstheacknowledged fact that thefinancid projectionsgivento creditors
during prepetition negotiations dso did not include what GGMI owed to US. US’s argument that it is
unlikely the court took into account the absence of the GGMI claim because the only purpose of the
bankruptcy court proceedings was to goprove US’s agreements with creditors a least implicitly

acknowledges this court had some functionto serve that was important enough for US to file avoluntary
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petition under Chapter 11. While it may be conceptualy impossible for the court to Sate thet it relied
affirmatively onwhat it did not know and how it would have acted differently had it known what was not
disclosed, the result of such retrospective speculation is not determinative. The focus of judicia estoppe
isto protect the legitimacy of judicid orders.

The fact that USi possessed an additiona asset, consisting of an $11,169,200 claim that was
neither disclosad in its reorganization process nor treated in its plan, was materid. US congdered the
damauffidently vauableto pursueinthislitigation. Theamount of thedamis13.7% of the $81.25 million
investment that funded the plan. US’s suggestions that its creditors and the court relied on the new
investment in approving the plan and not on the absence of this claim is disngenuous. To preserve the
integrity of the judicid process leading to confirmation of US’ s plan, creditors and the court should have
been dlowed to congder the impact of the GGMI claim on their decisions in the reorganization process.

The infection of the reorganization process resulting from nondisclosure of a debtor’s clams against

Genera Motorswas described in Krystd Cadillac asfollows

.. the impact of this nondisclosure must be measured in more than monetary terms. Such
nondisclosures affect creditors willingness to negotiate their claims and enhance the
debtor’ s bargaining position by making the pot that creditors look to for recovery appear
gndler than it redly is. That is particularly important here because, as noted above,
Krystd’s owner negotiated very substantial compromises of clams againgt Krystd.

377 F.3d at 325.

Itisnaot difficult toimaginein US’ scase, for example, that some portion of any affirmative recovery
onthe GGMI dlam would have been treeted as additiond recoveriesfor clamsnot being paidinfull. That

isno longer practicaly possible because the Order confirming US’s planisfind.
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Because the nonexistence of these claims was accepted by the court, as well as by other parties
in interest, in approving US'’ s disclosure statement and in confirming its reorganization plan, the third
element of judicia estoppe is present.

(4)

USi contends the fourth dement of judiciad estoppd is not satisfied because it had no motive to
concedl its GGMI dam and itsomisson of GGMI from its court filingswasinadvertent and not intentiond.
To the contrary, the testimony of US’s officerswas that US knew about the GGMI clam well before it
filed the petitionherein, knew its dollar amount, and made a deliberate decision not to discloseit based on
its conservative gpplication of GAAP. See Price Deposition, pp. 220-21, 230; Miller Affidavit, 1 11.
What it had to gain was preservation of al potential recoveries on the claim for itsaf, without the need to
share any portion thereof with its creditors.

US’s suggestion that creditors would benefit from a recovery aganst GGMI because US's
promised plan paymentswould be more secureisnot persuasive. Theamount of creditor paymentswould
not be increased. Further, the fact that creditors agreed to restructure their claims without knowledge of
the GGMI clam does not lend credence to US’s argument that it had no motive to keep the clam
conceded through the plan confirmation process until afina order was entered. Until afind order was

entered, the plan’ sfailure to treat the GGMI claim was subject to modification. 11 U.S.C. 8 1127(a).

It iswithout dispute that US acted intentionally infailing to discloseitsclam againgt GGMI. It hed
both knowledge of the claim and amotiveto conced theclaim for itsown benefit. Consequently, thefourth
element for invoking judicid estoppd is stisfied.
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IV. Concluson

There is no genuine dispute of materid fact, and the defendant is entitled to judgment as a matter
of law based onjudicid estoppel of the plaintiff. For the reasons set forth, the four dements for invoking
judicid estoppel are present to prevent US from playing fast and loose with the integrity of the
reorganization process in bankruptcy court. See Havird Oil, 149 F.3d at 292. First, US’s assertion of
thisdam againg GGMI isinconggtent with its position of not disclosing the claim, athough obligated by
statute and rule to do so, while prosecuting its plan of reorganization for confirmation by the bankruptcy
court. Second, the falure to disclose the dlam was a fallure to disclose a fact, namely, the existence of
cdam whichwas property of its bankruptcy estate. Third, the court and US'’ s creditors accepted the plan
without knowledge of the GGMI clam, and the plan did not treat the claim as property of US, dthough
it was materid. Fourth, US intentiondly, and not inadvertently, failed to discloseits known clam against
GGMI.

US acted asif it had the discretion, for its own business reasons, not to disclosethe GGMI clam
in its bankruptcy reorganization case. To this extent, it proceeded as if it was not a bankruptcy debtor.
However, under the Bankruptcy Code, US did not have the choice not to disclose a materid clam that
was property of itsbankruptcy estate. US wasrequired to makefull and honest disclosure of dl its assets
of which it was aware, in order for the bankruptcy reorganization processto remaintruetoitsgoas. See
11 U.S.C. §88521(l), 541(a); Fed.R.Bankr.P. 1007 and Officia Form 6. Thedoctrineof judicia estoppel

isinvoked to prevent US from benefitting from its incomplete disclosure.
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Therefore, Counts| through 1V of US'’scomplaint are barred by the doctrine of judicia estoppd,
and summary judgment will be entered for defendant. Since Count 111 has dready been dismissed,
summary judgment will be limited to Countsl, 11 and IV.

End of Opinion
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